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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 00-AEA-05FR]

Establishment of Class E Airspace,
Rome, NY; Correction

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; correction.

SUMMARY: This action corrects an error
in the geographic coordinates of a final
rule that was published in the Federal
Register on March 28, 2001 (66 FR
16848), Airspace Docket No. 00—AEA—-
05FR, which established Class E
airspace at Griffiss Airpark, Rome, NY.

EFFECTIVE DATE: September 6, 2001.

FOR FURTHER INFORMATION CONTACT: Mr.
Francis T. Jordan, Jr., Airspace
Specialist, Airspace Branch, AEA-520
F.A.A. Eastern Region, 1 Aviation Plaza,
Jamaica, NY; 11434—-4809; telephone:
(718) 553—4521.

SUPPLEMENTARY INFORMATION:
History

Federal Register document 01-7420,
Airspace Docket No. 00-AEA-05FR,
published on March 28, 2001 (66 FR
16848), established Class E airspace at
Rome, NY. An error was discovered in
the geographic coordinates for the
Griffiss Airpark, Rome, NY. This action
corrects that error.

Correction to Final Rule

Accordingly, pursuant to the
authority delegated to me, the
geographic coordinates for the Griffiss
Airpark as published in the Federal
Register on March 28, 2001 (66 FR
16848), are corrected as follows:

§71.1 [Corrected]

AEA NY E5 Rome, NY [Corrected]

1. On p. 16849, column 1, in the
coordinates under Griffiss Airpark,
correct ““(Lat. 43°14'04" N/ long.
75°24'43" W)” to read ‘“(Lat. 43°14'02"
N/ long. 75°24'25" W),

Issued in Jamaica, New York on June 1,
2001.

F.D. Hatfield,

Manager, Air Traffic Division, Eastern Region.
[FR Doc. 01-15334 Filed 6—25—-01; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 173
[Docket No. 00F-1482]
Secondary Direct Food Additives

Permitted in Food for Human
Consumption

AGENCY: Food and Drug Administration,
HHS.
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
food additive regulations to provide for
the safe use of ozone in gaseous and
aqueous phases as an antimicrobial
agent on food, including meat and
poultry. This action is in response to a
petition filed by the Electric Power
Research Institute, Agriculture and Food
Technology Alliance.

DATES: This rule is effective June 26,
2001. Submit written objections and
requests for a hearing by July 26, 2001.
The Director of the Office of the Federal
Register approves the incorporation by
reference in accordance with 5 U.S.C.
552(a) and 1 CFR part 51 of a certain
publication listed in § 173.368(c),
effective as of June 26, 2001.

ADDRESSES: Submit written objections to
the Dockets Management Branch (HFA-
305), Food and Drug Administration,
5630 Fishers Lane, rm. 1061, Rockville,
MD 20852.

FOR FURTHER INFORMATION CONTACT:
Robert L. Martin, Center for Food Safety
and Applied Nutrition (HFS-215), Food
and Drug Administration, 200 C St. SW.,
Washington, DC 20204-0001, 202—418—
3074.

SUPPLEMENTARY INFORMATION: In a notice
published in the Federal Register of
September 13, 2000 (65 FR 55264), FDA
announced that a food additive petition
(FAP 0A4721) had been filed by the
Electric Power Research Institute,
Agriculture and Food Technology
Alliance, 2747 Hutchinson Ct., Walnut
Creek, CA 94598. The petition proposed
to amend the food additive regulations
in part 173 (21 CFR part 173) to provide
for the safe use of ozone in gaseous and
aqueous phases as an antimicrobial
agent for the treatment, storage, and
processing of foods.

The proposed use would include the
use of this additive on raw agricultural
commodities (RACs) in the preparing,
packing, or holding of such
commodities for commercial purposes,
consistent with section 201(q)(1)(B)(i) of
the Federal Food, Drug, and Cosmetic
Act (the act) (21 U.S.C. 321(q)(1)(B)(i)),
as amended by the Antimicrobial
Regulation Technical Corrections Act of
1998 (ARTCA) (Public Law 105—-324).
The petitioner is not proposing that the
additive be intended for use for any
application under section
201(q)(1)(B)A)(1), (q)(1)(B)H){ID), or
(g)(1)(B)(i)(I1I) of the act, which use
would be subject to regulation by the
Environmental Protection Agency (EPA)
as a pesticide chemical. The proposed
use of the additive includes the use to
reduce the microbial contamination on
RACs. Under ARTCA, the use of ozone
as an antimicrobial agent on RACs in
the preparing, packing, or holding of
such RACs for commercial purposes,
consistent with section 201(q)(1)(B)(i) of
the act, and not otherwise included
within the definition of “pesticide
chemical” under section
201(q)(1)(B)A)(1), (q)(1)(B)(H){D), or
(g)(1)(B)(i)(II1) is subject to regulation by
FDA as a food additive.

Although this use of ozone as an
antimicrobial agent on RACs is
regulated under section 409 of the act
(21 U.S.C. 348) as a food additive, the
intended use may nevertheless be
subject to regulation as a pesticide
under the Federal Insecticide,
Fungicide, and Rodenticide Act
(FIFRA). Therefore, manufacturers
intending to market ozone for such use
should contact the EPA to determine
whether this use requires a pesticide
registration under FIFRA.

FDA has evaluated data in the
petition and other relevant material.
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Based on this information, the agency
concludes that the proposed use of the
additive is safe, that the additive will
achieve its intended technical effect,
and therefore, that the regulation in part
173 should be amended as set forth
below.

In accordance with §171.1(h) (21 CFR
171.1(h)), the petition and the
documents that FDA considered and
relied upon in reaching its decision to
approve the petition are available for
inspection at the Center for Food Safety
and Applied Nutrition by appointment
with the information contact person
listed above. As provided in § 171.1(h),
the agency will delete from the
documents any materials that are not
available for public disclosure before
making the documents available for
inspection.

The agency has carefully considered
the potential environmental effects of
this rule as announced in the notice of
filing for FAP 0A4721. No new
information or comments have been
received that would affect the agency’s
previous determination that there is no
significant impact on the human
environment and that an environmental
impact statement is not required.

This final rule contains no collection
of information. Therefore, clearance by
the Office of Management and Budget
under the Paperwork Reduction Act of
1995 is not required.

Any person who will be adversely
affected by this regulation may at any
time file with the Dockets Management
Branch (address above) written
objections by July 26, 2001. Each
objection shall be separately numbered,
and each numbered objection shall
specify with particularity the provisions
of the regulation to which objection is
made and the grounds for the objection.
Each numbered objection on which a
hearing is requested shall specifically so
state. Failure to request a hearing for
any particular objection shall constitute
a waiver of the right to a hearing on that
objection. Each numbered objection for
which a hearing is requested shall
include a detailed description and
analysis of the specific factual
information intended to be presented in
support of the objection in the event
that a hearing is held. Failure to include
such a description and analysis for any
particular objection shall constitute a
waiver of the right to a hearing on the
objection. Three copies of all documents
are to be submitted and are to be
identified with the docket number
found in brackets in the heading of this
document. Any objections received in
response to the regulation may be seen
in the Dockets Management Branch

between 9 a.m. and 4 p.m., Monday
through Friday.

List of Subjects in 21 CFR Part 173

Food additives, Incorporation by
reference.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Director, Center for Food Safety and
Applied Nutrition, 21 CFR part 173 is
amended as follows:

PART 173—SECONDARY DIRECT
FOOD ADDITIVES PERMITTED IN
FOOD FOR HUMAN CONSUMPTION

1. The authority citation for 21 CFR
part 173 continues to read as follows:

Authority: 21 U.S.C. 321, 342, 348.

2. Section 173.368 is added to subpart
D to read as follows:

§173.368 Ozone.

Ozone (CAS Reg. No. 10028-15-6)
may be safely used in the treatment,
storage, and processing of foods,
including meat and poultry (unless such
use is precluded by standards of
identity in 9 CFR part 319), in
accordance with the following
prescribed conditions:

(a) The additive is an unstable,
colorless gas with a pungent,
characteristic odor, which occurs freely
in nature. It is produced commercially
by passing electrical discharges or
ionizing radiation through air or oxygen.

(b) The additive is used as an
antimicrobial agent as defined in
§170.3(0)(2) of this chapter.

(c) The additive meets the
specifications for ozone in the Food
Chemicals Codex, 4th ed. (1996), p. 277,
which is incorporated by reference. The
Director of the Office of the Federal
Register approves this incorporation by
reference in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies are
available from the National Academy
Press, 2101 Constitution Ave. NW.,
Washington, DC 20055, or may be
examined at the Office of Premarket
Approval (HFS-200), Center for Food
Safety and Applied Nutrition, Food and
Drug Administration, 200 C St. SW.,
Washington, DC, and the Office of the
Federal Register, 800 North Capitol St.
NW., suite 700, Washington, DC.

(d) The additive is used in contact
with food, including meat and poultry
(unless such use is precluded by
standards of identity in 9 CFR part 319),
in the gaseous or aqueous phase in
accordance with current industry
standards of good manufacturing
practice.

(e) When used on raw agricultural
commodities, the use is consistent with
section 201(q)(1)(B)(i) of the Federal
Food, Drug, and Cosmetic Act (the act)
and not applied for use under section
201(q)(1)(B)(A)D), (q)(2)(B)(H)(IL), or
(g)(1)(B)(i)(III) of the act.

Dated: June 15, 2001.

L. Robert Lake,

Director of Regulations and Policy, Center
for Food Safety and Applied Nutrition.

[FR Doc. 01-15963 Filed 6—25-01; 8:45 am|]
BILLING CODE 4160-01-S

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Parts 1, 31, 35, 36, 40, 301, and
601

[TD 8952]

RIN 1545-AY10

Removal of Federal Reserve Banks as
Federal Depositaries

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations and removal of
temporary regulations.

SUMMARY: This document contains final
regulations which remove the Federal
Reserve banks as authorized
depositaries for Federal tax deposits.
The regulations affect taxpayers who
make Federal tax deposits using paper
Federal Tax Deposit (FTD) coupons
(Form 8109) at Federal Reserve banks.
DATES: Effective Date: These regulations
are effective June 26, 2001.
Applicability Date: These regulations
apply to deposits made after December
31, 2000.
FOR FURTHER INFORMATION CONTACT:
Brinton T. Warren, (202) 622—4940 (not
a toll-free number).
SUPPLEMENTARY INFORMATION:

Background

This document contains amendments
to 26 CFR parts 1, 31, 35, 36, 40, 301,
and 601 relating to Federal tax deposits
under section 6302(c) of the Internal
Revenue Code (Code). On December 26,
2000, temporary regulations (TD 8918)
relating to the removal of Federal
Reserve Banks as federal depositaries
were published in the Federal Register
(65 FR 81356). A notice of proposed
rulemaking that proposed the removal
of Federal Reserve Banks as federal
depositaries was published in the
Federal Register for the same day (65
FR 81453). No comments were received
from the public in response to the notice
of proposed rulemaking.
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Explanation of Provisions

These final regulations, which
permanently remove Federal Reserve
Banks as authorized depositaries for
Federal tax deposits, adopt the rules of
the proposed regulations and remove
the corresponding temporary
regulations. The term Federal Reserve
Bank includes twelve banks and their
approximately two dozen branches that
constitute the nation’s central banking
system. The term does not include the
thousands of federally and state
chartered banks that are recognized as
members of the Federal Reserve System.
Accordingly, these final regulations do
not affect Federal Tax Deposits (FTDs)
made with paper coupons at any of the
more than 10,000 financial institutions
nationwide that serve as Treasury Tax
and Loan (TT&L) depositaries. Deposits
made through the Electronic Federal
Tax Payment System (EFTPS) are also
not affected.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. It
also has been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations, and because the
regulations do not impose a collection
of information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805(f) of the Internal Revenue
Code, the notice of proposed rulemaking
preceding these regulations was
submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on its
impact on small business.

Drafting Information

The principal author of these
regulations is Brinton T. Warren of the
Office of Associate Chief Counsel,
Procedure and Administration
(Administrative Provisions and Judicial

Practice Division). However, other
personnel from the IRS and Treasury
Department participated in their
development.

List of Subjects
26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

26 CFR Part 31

Employment taxes, Income taxes,
Penalties, Pensions, Railroad retirement,
Reporting and recordkeeping
requirements, Social security,
Unemployment compensation.

26 CFR Part 35

Employment taxes, Income taxes,
Reporting and recordkeeping
requirements.

26 CFR Part 36

Employment taxes, Foreign relations,
Reporting and recordkeeping
requirements, Social security.

26 CFR Part 40

Excise taxes, Reporting and
recordkeeping requirements.

26 CFR Part 301

Administrative practice and
procedure, Employment taxes, Estate
taxes, Excise taxes, Gift taxes, Income
taxes, Penalties, Reporting and
recordkeeping requirements.

26 CFR Part 601

Administrative practice and
procedure, Freedom of information,
Reporting and recordkeeping
requirements, Taxes.

Adoption of Amendments to the
Regulations

Accordingly, and under the authority
of 26 U.S.C. 7805 and 5 U.S.C. 301, 26
CFR parts 1, 31, 35, 36, 40, 301 and 601
are amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

§1.6302-1 [Amended]

Par. 2. Section 1.6302—1 is amended
by removing the fifth sentence in
paragraph (b)(1).

§1.6302-2 [Amended]
Par. 3. Section 1.6302-2 is amended

by removing the third sentence in
paragraph (b)(1).

PART 31—EMPLOYMENT TAXES AND
COLLECTION OF INCOME TAX AT
SOURCE

Par. 4. The authority citation for part
31 continues to read in part as follows:

Authority: 26 U.S.C. 7805 * * *

§31.6302-1 [Amended]

Par. 5. Section 31.6302—1 is amended
by removing the fourth sentence in
paragraph (i)(3).

§31.6302(c)-3 [Amended]

Par. 6. Section 31.6302(c)-3 is
amended by removing the third
sentence in paragraph (b)(2).

PART 301—PROCEDURE AND
ADMINISTRATION

Par. 7. The authority for part 301
continues to read in part as follows:

Authority: 26 U.S.C. 7805 * * *

§301.6302-1T [Removed]

Par. 8. Section 301.6302—1T is
removed.

PARTS 1, 31, 35, 36, 40, 301, 601
[AMENDED]

Par. 9. In the list below, for each
section indicated in the left column,
remove the language in the middle
column and add, if any, the language in
the right column:

Section

Remove

Add

1.1461-1(a)(1), first sentence
1.1502-5(a)(1), fourth sentence

1.6151-1(d)(1)
1.6302-1(b)(1), fourth sentence

1.6302-1(b)(1), fifth sentence
1.6302-2(a)(1)(i), first sentence ...
1.6302-2(a)(1)(ii), first sentence ...
1.6302-2(a)(1)(iv), first sentence
1.6302-2(b)(1), second sentence

1.6302-2(b)(1), third sentence
1.6302-3(a)

a Federal Reserve Bank or
commercial dispositary or Federal Reserve
Bank.
Federal Reserve Banks or
214 or, at the election of the corporation, to a
Federal Reserve Bank.
the Federal Reserve Bank or
a Federal Reserve Bank or
a Federal Reserve Bank or ...
a Federal Reserve Bank or
214 or, at the election of the withholding
agent, to a Federal Reserve Bank.
the Federal Reserve Bank or
or with a Federal Reserve Bank

an
financial institution

203

an
an
an
203
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Section

Remove

Add

31.6071(a)-1(a)(1), last sentence
31.6071(a)-1(c), last sentence
31.6151-1(b), first sentence
31.6302-1(c)(1), first sentence
31.6302-1(c)(2)(i) introductory text
31.6302-1(c)(3) introductory text, first sentence
31.6302-1(i)(3), third sentence

31.6302-1(i)(5)
31.6302(c)-2A(b)(1)(i)
31.6302(c)-2A(b)(3) ....
31.6302(c)-3(a)(1)(i) ...
31.6302(c)-3(a)(1)(ii)
31.6302(c)-3(a)(3)
31.6302(c)-3(b)(2), second sentence

31.6302(c)-3(b)(2), third sentence
35.3405-1T,e—10A., first sentence
36.3121(1)(10)-4
40.6302(c)-1(d)(2) ...
301.6302-1(a)

301.6302-1(b)(1)

301.6302-1(b)(2)

301.9100-5T(c) concluding text
601.401(a)(5) heading
601.401(a)(5)(iii), first sentence
601.401(a)(5)(iii), second sentence
601.401(a)(5)(iv), first sentence

or by a Federal Reserve Bank
a Federal Reserve Bank or by
Federal Reserve Banks and
a Federal Reserve Bank or
a Federal Reserve Bank or
a Federal Reserve Bank or
214 or, at the election of the employer, to a
Federal Reserve Bank.
the Federal Reserve Bank or
with a Federal Reserve Bank or
with a Federal Reserve Bank or ....
with a Federal Reserve Bank or ....
with a Federal Reserve Bank or
with a Federal Reserve Bank or
214 or, at the election of the employer, to a
Federal Reserve Bank.
the Federal Reserve Bank or
a Federal Reserve Bank or
a Federal Reserve Bank or
214 or to a Federal Reserve Bank
Federal Reserve Banks and authorized com-
mercial banks.
Federal Reserve Banks or authorized com-
mercial banks.
Federal Reserve Banks or authorized com-
mercial banks.
Federal Reserve Banks and
Federal Reserve Banks and ....
a Federal Reserve Bank or
a Federal Reserve Bank or
a Federal Reserve Bank or a financial institu-
tion authorized in accordance with Treasury
Department Circular No. 1079, revised, to
accept remittances of these taxes for trans-
mission to a Federal Reserve Bank.

an
an
an
203

203

an
203
authorized financial institutions

authorized financial institutions

authorized financial institutions

an
an
an authorized financial institution

Robert E. Wenzel,
Deputy Commissioner of Internal Revenue.

Approved: June 15, 2001.
Mark A. Weinberger,
Assistant Secretary of the Treasury (Tax
Policy).
[FR Doc. 01-15747 Filed 6—-25-01; 8:45 am)]
BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Fiscal Service

31 CFR Part 357

[Department of the Treasury Circular, Public
Debt Series, No. 2—86]

Determination Regarding State
Statutes Adopting Revised Article 9 of
the Uniform Commercial Code;
Determination Regarding Rhode Island

AGENCY: Bureau of the Public Debt,
Fiscal Service, Treasury.

ACTION: Determination of substantially
identical state statute.

SUMMARY: A number of states have
recently enacted laws adopting Revised
Article 9 of the Uniform Commercial
Code—Secured Transactions (‘“Revised

Article 9”’), which contains amendments
to Revised Article 8 of the Uniform
Commercial Code—Investment
Securities (“Revised Article 8”).
Treasury is confirming that for states for
which it has previously published a
determination that their statutes were
“substantially identical” to the uniform
version of Revised Article 8 for
purposes of interpreting the rules in 31
CFR Part 357, Subpart B (the “TRADES
regulations”), such determination is not
affected by a State’s adoption of
amendments in Revised Article 9.
Treasury has also reviewed Rhode
Island’s enactment of Revised Article 8
and has determined that it is
“substantially identical” to the uniform
version of Revised Article 8 for
purposes of the TRADES regulations.

EFFECTIVE DATE: June 26, 2001.

ADDRESSES: See Supplementary
Information section for electronic
access.

FOR FURTHER INFORMATION CONTACT:
Geraldine J. Porco-Hubenko, Attorney-
Adpvisor; Sandy Dyson, Attorney-
Adpvisor; or Cynthia E. Reese, Deputy
Chief Counsel; at (202) 691-3520.

SUPPLEMENTARY INFORMATION:

Electronic Access

Copies of this notice are available for
downloading from the Bureau of the
Public Debt home page at: http://
www.publicdebt.treas.gov.

Background

On August 23, 1996, the Department
of the Treasury (“we”) published a final
rule to govern securities held in the
commercial book-entry system, also
referred to as the Treasury/Reserve
Automated Debt Entry System
(“TRADES”), 61 FR 43626. The
regulations specify the jurisdiction
whose law governs certain matters
related to Treasury securities in the
commercial book-entry system. Sections
357.10(c) and 357.11(d) of the
regulations provide that if the
jurisdiction is a state that has not
adopted Revised Article 8, then the
applicable law is the law of that state as
though Revised Article 8 had been
adopted by that state. “Revised Article
8” is defined in the regulations as the
Official Text adopted by the National
Conference of Commissioners on
Uniform State Laws and the American
Law Institute.

In the commentary to the final
regulations, we stated that for the 28
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states that had by then adopted Revised
Article 8, the versions enacted were
“substantially identical” to the uniform
(official) version for purposes of the
rule. We also indicated in the
commentary that as additional states
adopted Revised Article 8, we would
provide notice in the Federal Register
as to whether the enactments were
substantially identical to the uniform
version so that the federal application of
Revised Article 8 would no longer be in
effect for those states. We adopted this
approach in an attempt to provide
certainty in application of the rule in
response to public comments.

We have subsequently published
notices setting forth our determination
concerning 22 additional states’
enactment of Revised Article 8. See 62
FR 26, January 2, 1997; 62 FR 34010,
June 18, 1997; 62 FR 61912, November
20, 1997; 63 FR 20099, April 23, 1998;
63 FR 35807, July 1, 1998; and 63 FR
50159, September 21, 1998. Thus, a total
of 50 jurisdictions (including the
District of Columbia and Puerto Rico,
which are treated as states), have
enacted statutes substantially identical
to the uniform version of Revised
Article 8.

Revised Article 9

At least 42 states ! that were
determined by Treasury to have statutes
“substantially identical”’ to Revised
Article 8 for purposes of the TRADES
regulations, have now enacted Revised
Article 9. Revised Article 9 includes
conforming amendments to Article 8,
and also amends provisions in Article 9
that were part of the conforming
amendments to Revised Article 8.
Revised Article 9 will become effective
on July 1, 2001, in the vast majority of
states that have enacted it.

In promulgating the final TRADES
regulations, we responded to a comment
asking about the potential situation
where a state, after having enacted
Revised Article 8 and having it deemed
by Treasury as “substantially identical”
to the uniform version, then amends its
law in a manner that results in an
unsatisfactory lack of uniformity. We
stated that once Treasury has
announced its determination with
respect to a state’s enactment of Revised
Article 8, the market is entitled to rely
on that decision. We further stated that

1The states are: Alabama, Alaska, Arizona,
Arkansas, California, Colorado, Delaware, District of
Columbia, Florida, Georgia, Hawaii, Idaho, Illinois,
Indiana, Iowa, Kansas, Kentucky, Louisiana, Maine,
Maryland, Michigan, Minnesota, Mississippi,
Montana, Nebraska, Nevada, New Mexico, North
Carolina, North Dakota, Oklahoma, Pennsylvania,
Rhode Island, South Carolina, South Dakota,
Tennessee, Texas, Utah, Vermont, Virginia,
Washington, West Virginia, and Wyoming.

in such an unlikely event as described,
Treasury had the authority to take
action that would result in §§357.10(c)
and 357.11(d) being reapplied, and
would publish such action in the
Federal Register. In this context, one
specific comment was also received
concerning the revision of Article 9,
which had begun at that time. The
commenter noted that the revision
process might lead to the result that a
state could adopt provisions different
than those in Revised Article 8. We
stated: “Treasury does not anticipate
that such an event would result in the
need to reapply §§ 357.10(c) and
357.11(d). If that were necessary,
Treasury would take the same action,
after notice, as described herein” [i.e.,
publish a notice in the Federal
Register].” 2

By this notice, we affirm Treasury’s
prior determinations that a state statute
is “substantially identical” to the
uniform version of Revised Article 8,
even if that state subsequently enacts
the provisions of the uniform version of
Revised Article 9 (with conforming
amendments) that amend the uniform
version of Article 8 (with conforming
amendments). After review of these
provisions in Revised Article 9, we see
no need to reapply §§ 357.10(c) and
357.11(d) to any such state.
Furthermore, consistent with the
discussion above, we do not anticipate
that a state’s non-conforming
amendments to other parts of Revised
Article 9 would result in the need to
reapply §§357.10(c) and 357.11(d). The
market may rely on this determination
unless Treasury publishes a notice to
the contrary in the Federal Register.

We have identified several provisions
in Revised Article 9 that may require
technical or conforming changes to the
TRADES regulations. 3 We plan to issue
a rule-making document in “plain
language” format, in the near future. We
will coordinate with the Government
Sponsored Enterprises (GSEs) and other
agencies having rules modeled on the
TRADES rules, in an effort to maintain
consistency among all these rules.

Rhode Island

Rhode Island has recently enacted
Article 8. We note that Rhode Island’s
enactment of Article 8 includes
revisions made by Revised Article 9
(1998), which was also enacted. We
have reviewed these changes, and
consistent with the discussion above,
conclude that the law enacted by Rhode
Island is “substantially identical” to the
uniform version of Revised Article 8 for

261 FR 43627, August 23, 1996, FN 4.
3For example, Revised § 8-110(e)(1)

purposes of the TRADES rules.
Therefore, if either § 357.10(b) or

§ 357.11(b) directs a person to Rhode
Island, the provisions of §§ 357.10(c)
and 357.11(d) of the TRADES rules are
not applicable.

Dated: June 20, 2001.
Van Zeck,
Commissioner of the Public Debt.
[FR Doc. 01-15985 Filed 6—-25—-01; 8:45 am]|
BILLING CODE 4810-39-P

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 110
[CGD11-01-003]
RIN 2115-AA98

Anchorage Regulation; San Francisco
Bay, CA

AGENCY: Coast Guard, DOT.
ACTION: Final rule.

SUMMARY: The Coast Guard is revising
the anchorage boundaries for
Anchorages 8, 9, and 24, and specifying
procedures for vessels intending to be in
a ““dead ship” status in the San
Francisco Bay Anchorage Grounds. The
regulations concerning use of the
anchorage by vessels, and the activities
permitted in the anchorage areas are not
affected by the change in shape and size
of these anchorages.

DATES: This rule is effective July 26,
2001.

ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are part of
docket [CGD11-01-003], and are
available for inspection or copying at
Coast Guard Marine Safety Office San
Francisco Bay, Bldg. 14, Coast Guard
Island, Alameda, CA 94501, between
7:30 a.m. and 4 p.m., Monday through
Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT.:
Lieutenant Patricia Springer, Vessel
Traffic Management Section, Coast
Guard Eleventh District/Pacific Area,
(510) 437-2943, email:
pspringer@d11.uscg.mil.

SUPPLEMENTARY INFORMATION:

Regulatory Information

On February 28, 2001, we published
a notice of proposed rulemaking
(NPRM) entitled Anchorage Regulation;
San Francisco Bay, California in the
Federal Register (66 FR 12742). We did
not receive any letters commenting on
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the proposed rule. No public hearing
was requested, and none was held.

Background and Purpose

Due to changing uses of the
waterways in the San Francisco Bay
region—including the closure of Naval
Air Station Alameda, the trend of larger
ships arriving in the Bay, and the
anticipated growth of faster Marine
Transportation Systems—mariners have
requested changes to several anchorage
grounds. Recent situations have
demanded increased use and space for
Anchorages 8 and 9. Vessels have had
to take anchor while awaiting the
departure of another at berth. Periodic
labor strikes and disputes have caused
delays in the turnaround time of cargo,
which in turn have filled the anchorages
to capacity. In general, this rule allows
more room for the anchorages while
enhancing safer and more efficient use
of the waterways through San Francisco
Bay and the Carquinez Strait.

The Coast Guard conducted a
Waterways Analysis and Management
study of the San Pablo Bay and
Carquinez Strait in late 1998. One of the
recommendations of the study, which
was based primarily on the comments of
mariners using the waterway, was to
make better use of the navigable waters
of the Carquinez Strait just south-
southeast of Southampton Bay. The
Coast Guard has established a buoy
marking the edge of the useable channel
just west-southwest of Commodore
Jones Point, effectively shrinking the
area that is currently Anchorage 24.

Currently, safety measures for
anchoring in the San Francisco Bay in
a dead-ship status are addressed by
individual COTP orders. The term
“dead ship” refers to when a vessel’s
propulsion or control is unavailable for
normal operations. This rule will
enhance the safety of navigation in the
area by designating a dead-ship
anchorage, away from usual areas of
navigation on the bay, and by uniformly
requiring the assistance of a tugboat
when anchoring in a dead ship status.
Also, the owner/operator will now be
able to make its own arrangements for
a tug without having to gain the
approval of the COTP before proceeding
to the dead-ship anchorage.

Discussion of Comments and Changes

We did not receive any letters
commenting on the proposed rule. The
final rule has not been changed from the
proposed language, except to make a
technical amendment. In paragraph 2.c.
of the amendatory language of the
NPRM, we incorrectly stated we were
revising subparagraphs (e)(5), (e)(6) and
(e)(17) of paragraph (d). We have

corrected the incorrect reference to
paragraph (d) here.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Transportation (DOT)
(44 FR 11040; February 26, 1979).

The changes in the size and shape of
anchorage areas are slight and the
purpose is to conform to the changed
use of the harbor and to make best use
of available water. As for implementing
the dead ship regulation, this
rulemaking simply makes official in the
regulation what has already been in
practice.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

Assistance for Small Entities

If your small business or organization
is affected by this rule and you have
questions concerning its provisions or
options for compliance, please contact
Lieutenant Andrew B. Cheney, U.S.
Coast Guard Marine Office San
Francisco Bay at (510) 437-3073.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734-3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

We have analyzed this rule under
Executive Order 13132 Federalism, and
have determined that this rule does not
have implications for federalism under
that Order.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) governs
the issuance of Federal regulations that
require unfunded mandates. An
unfunded mandate is a regulation that
requires a State, local, or tribal
government or the private sector to
incur direct costs without the Federal
Government’s having first provided the
funds to pay those unfunded mandate
costs. This rule will not impose an
unfunded mandate.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Environment

We have considered the
environmental impact of this rule and
concluded that under figure 21,
paragraph 34(f) of Commandant
Instruction M16475.1C, this rule is
categorically excluded from further
environmental documentation. In the
above referenced Coast Guard policy
instruction, the Coast Guard has
determined that no further
environmental documentation is
required when changing the size of
Special Anchorage Areas or anchorage
grounds, or when disestablishing or
reducing the size of the Area or grounds,
as in Anchorage No. 24. Because the
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Coast Guard is increasing the size of
Anchorages No. 8 and 9, the Coast
Guard has completed a Categorical
Exclusion Document (CED), which is
available in the docket for inspection or
copying where indicated under
ADDRESSES.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

List of Subjects in 33 CFR Part 110

Anchorage grounds.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 110 as follows:

PART 110—[AMENDED]

1. The authority citation for part 110
continues to read as follows:

Authority: 33 U.S.C. 471, 1221 through
1236, 2030, 2035, and 2071; 49 CFR 1.46 and
33 GFR 1.05-1(g).

2. Section 110.224 is amended as
follows:

a. Add a new paragraph (a)(18);

b. In paragraph (d), revise Table
110.224(D)(1) and add a new paragraph
m to Notes at the end of the table; and

TABLE 110.224(D)(1)

c. Revise paragraphs (e)(5), (e)(6), and
(e)(17) to read as follows:

§110.224 San Francisco Bay, San Pablo
Bay, Carquinez Strait, Suisun Bay,
Sacramento River, San Joaquin River, and
connecting waters, CA.

(a)* EE

(18) No vessel may anchor in a “dead
ship” status (propulsion or control
unavailable for normal operations) at
any anchorage other than in Anchorage
9 as specified in Table 110.224(D)(1)
without prior approval of the Captain of
the Port.

* * * * *

(d)* * %

Anchorage No.

General location

Purpose

Specific regulations

Carquinez Strait
Benicia
Carquinez Strait
Suisan Bay

Explosives.

Notes a, b.

Do.
Note a.
Notes a, b, c, d, e.
Notes a, b, c.
Notes a, b, m.
Note a.
Notes a, f.
Notes a, e, g.
Notes a, f, h.

Note b.

Notes c, d, e, I.
Note j.
Note k.

Notes: a. When sustained winds are in
excess of 25 knots each vessel greater than
300 gross tons using this anchorage shall
maintain a continuous radio watch on VHF
channel 13 (156.65 MHz) and VHF channel
14 (156.70 MHz). This radio watch must be
maintained by a person who fluently speaks
the English language.

b. Each vessel using this anchorage may
not project into adjacent channels or
fairways.

c. This anchorage is primarily for use by
vessels requiring a temporary anchorage
waiting to proceed to pier facilities or other
anchorage grounds. This anchorage may not
be used by vessels for the purpose of loading
any dangerous cargoes or combustible liquids
unless authorized by the Captain of the Port.

d. Each vessel using this anchorage may
not remain for more than 12 hours unless
authorized by the Captain of the Port.

e. Each vessel using this anchorage shall be
prepared to move within 1 hour upon
notification by the Captain of the Port.

f. The maximum total quantity of
explosives that may be on board a vessel
using this anchorage shall be limited to 3,000
tons unless otherwise authorized with the
written permission of the Captain of the Port.

g. The maximum total quantity of
explosives that may be on board a vessel
using this anchorage shall be limited to 50
tons except that, with the written permission
of the Captain of the Port, each vessel in
transit, loaded with explosives in excess of
50 tons, may anchor temporarily in this
anchorage provided that the hatches to the
holds containing explosives are not opened.

h. Each vessel using this anchorage will be
assigned a berth by the Captain of the Port
on the basis of the maximum quantity of
explosives that will be on board the vessel.

i. [Reserved]

j. Each vessel using this anchorage shall
promptly notify the Captain of the Port, upon
anchoring and upon departure.

k. See § 162.270 of this title establishing
restricted areas in the vicinity of the
Maritime Administration Reserve Fleet.

1. Vessels using this anchorage must exceed
15 feet draft, have engines on standby, and
have a pilot on board.

m. Any vessel anchoring in a “dead-ship”
status shall have one assist tug of adequate
bollard pull on standby and immediately
available (maximum of 15 minute response
time) to provide emergency maneuvering.
When the sustained winds are 20 knots or
greater, or when the wind gusts are 25 knots
or greater, the tug must be alongside.

(e)* * ok

(5) Anchorage No. 8. In San Francisco
Bay bounded by the west shore of
Alameda Island and the following lines:
Beginning at 37°47'52" N, 122°19'58" W;
thence west-northwesterly to
37°48'02.5" N 122°21'01.5" W; thence
west-southwesterly to 37°47'51.5" N,
122°21'40" W; thence south-
southwesterly to 37°47'35.5" N,
122°21'50" W; thence south-
southeasterly to 37°46'40" N, 122°21'23"
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W; thence easterly to 37°46'36.5" N,
122°19'52" W; thence northerly to shore
at 37°46'53" N, 122°19'53.5" W (NAD
83).

(6) Anchorage No. 9. In San Francisco
Bay bounded on the east by the eastern
shore of San Francisco Bay and on the
north by the southern shore of Alameda
Island and a line beginning at
37°46'21.5" N, 122°19'07" W; thence
westerly to 37°46'30" N, 122°21'56" W;
thence south-southeasterly to 37°41'45"
N, 122°20'22" W (San Bruno Channel
Light 1); thence south-southeasterly to
37°38'38.5" N, 122°18'48.5" W (San
Bruno Channel Light 5); thence
southeasterly to 37°36'05" N, 122°14'18"
W; thence northeasterly to shore at
37°37'38.5" N, 122°09'06.5" W (NAD
83).

* * * * *

(17) Anchorage No. 24. Bounded by
the north shore of Carquinez Strait and
the following points: Beginning on the
shore at Dillon Point at 38°03'44" N,
122°11'34" W; thence southeasterly to
38°03'21" N, 122°10'43" W; thence
southeasterly to 38°02'36" N, 122°10'03"
W (Carquinez Strait Light 23); thence to
the shore at the Benicia City Wharf at
38°02'40" N, 122°09'55" W (NAD 83).

* * * * *

Dated: June 11, 2001.
E.R. Riutta,

Vice Admiral, U.S. Coast Guard, Commander,
Eleventh Coast Guard District.

[FR Doc. 01-15996 Filed 6—25-01; 8:45 am)]
BILLING CODE 4910-15-P

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 165
[CGD09-01-038]
RIN 2115-AA97

Safety Zone; Wings Over Lake Air
Show, Michigan City, IN

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone for
the Wings Over The Lake Air Show in
Michigan City, Michigan. This safety
zone is necessary to protect vessels and
spectators from potential aircraft
hazards during a planned air show over
Lake Michigan. The safety zone is
intended to restrict vessels from a
portion of Lake Michigan off Michigan
City, Indiana.

DATES: This rule is effective from 4 p.m.
(local) to 6 p.m. (local), July 8, 2001.

ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are part of
docket [CGD09-01-038] and are
available for inspection or copying at
Marine Safety Office Chicago, 215 W.
83rd Street, Suite D, Burr Ridge, Illinois
60521, between 7:30 a.m. and 4 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT:
MST2 Mike Hogan, U.S. Coast Guard
Marine Safety Office, 215 W. 83rd
Street, Suite D, Burr Ridge, IL 60521.
The telephone number is (630) 986—
2175.

SUPPLEMENTARY INFORMATION:
Regulatory Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b)(B), the
Coast Guard finds that good cause exists
for not publishing an NPRM, and under
5 U.S.C. 553(d)(3), good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. The permit application was
not received in time to publish an
NPRM followed by a final rule before
the necessary effective date. Delaying
this rule would be contrary to the public
interest of ensuring the safety of
spectators and vessels during this event
and immediate action is necessary to
prevent possible loss of life or property.
The Coast Guard has not received any
complaints or negative comments with
regard to this event.

Background and Purpose

This temporary safety zone is
necessary to ensure the safety of vessels
and spectators from hazards associated
with an air show. Entry into, transit
through or anchoring within this safety
zone is prohibited unless authorized by
the Captain of the Port, Chicago or the
designated Patrol Commander. The
designated Patrol Commander on scene
may be contacted on VHF Channel 16.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Transportation (DOT)
(44 FR 11040, February 26, 1979). The
Coast Guard expects the economic
impact of this proposal to be so minimal

that a full Regulatory Evaluation under
paragraph 10e of the regulatory policies
and procedures of DOT is unnecessary.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule would not
have a significant economic impact on
a substantial number of small entities.

This rule will affect the following
entities: the owners or operators of
vessels intending to transit or anchor in
a portion of Lake Michigan from 4 p.m.
to 6 p.m., July 8, 2001. This regulation
would not have a significant economic
impact for the following reasons. The
regulation is only in effect for only two
hours on one day. The designated area
is being established to allow for
maximum use of the waterway for
commercial vessels to enjoy the air
show in a safe manner. In addition,
commercial vessels transiting the area
can transit around the area. The Coast
Guard will give notice to the public via
a Broadcast to Mariners that the
regulation is in effect.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.
Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888—734—3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).
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Federalism

We have analyzed this rule under
Executive Order 13132, Federalism, and
have determined that this rule does not
have implications for federalism under
that Order.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) governs
the issuance of Federal regulations that
require unfunded mandates. An
unfunded mandate is a regulation that
requires a State, local, or tribal
government or the private sector to
incur direct costs without the Federal
Government’s having first provided the
funds to pay those unfunded mandate
costs. This rule will not impose an
unfunded mandate.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Environment

We have considered the
environmental impact of this rule and
concluded that under figure 2—1,
paragraph (34)(g), of Commandant
Instruction M16475.1C, this rule is
categorically excluded from further
environmental documentation. A
“Categorical Exclusion Determination”
is available in the docket for inspection
or copying where indicated under
ADDRESSES.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not

likely to have a significant adverse effect
on the supply, distribution, or use of
energy. It has not been designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. Therefore, it
does not require a Statement of Energy
Effects under Executive Order 13211.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons set out in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191,
33 CFR 1.05—1(g), 6.04—-1, 6.04-6, 160.5; 49
CFR 1.46.

2. A new temporary § 165.T09-928 is
added to read as follows:

§165.T09-928 Safety Zone: Lake
Michigan, Michigan City, IN.

(a) Location. The following area is a
safety zone: The waters of Lake
Michigan off Washington Park
encompassed by a box starting at 250
feet from the East Pierhead and 250 feet
from Washington Park Beach in the
approximate location of 41°43'39" N,
086°54'32" W to 41°44'06" N, 086°54'44"
W to 41°43'55" N, 086°53'40" W to
41°44'21" N, 086°53'52" W. (NAD 1983).

(b) Effective Time and Date. This
regulation is effective from 4 p.m. (local)
and terminates at 6 p.m. (local), on July
8, 2001.

(c) Regulations. This safety zone is
being established to protect the boating
public during a planned air show. In
accordance with the general regulations
in § 165.23 of this part, entry into this
zone is prohibited unless authorized by
the Coast Guard Captain of the Port,
Chicago, or the designated Patrol
Commander. The designated Patrol
Commander on scene may be contacted
on VHF Channel 16.

Dated: June 11, 2001.
R.E. Seebald,

Captain, U.S. Coast Guard, Captain of the
Port Chicago.
[FR Doc. 01-15991 Filed 6-25-01; 8:45 am]|

BILLING CODE 4910-15-P

DEPARTMENT OF TRANSPORTATION
Coast Guard
33 CFR Part 165

[CGD09-01-052]
RIN 2115-AA97

Safety Zone—Lake Erie, Huron, OH

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone on
the Huron River, Huron, Ohio. This
safety zone is necessary to protect
spectators and vessels from the hazards
associated with fireworks displays. This
zone is intended to restrict vessels from
a portion of Huron River for the City of
Huron Red, White and Blue Bang, July
07, 2001, fireworks display.

DATES: This rule is effective from 10
a.m. until 11 p.m. on July 7, 2001.
ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are part of
docket [CGD09-01-052] and are
available for inspection or copying at
U.S. Coast Guard Marine Safety Office
Toledo, 420 Madison Ave, Suite 700,
Toledo, Ohio, 43604 between 9:30 a.m.
and 2 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: LT
Herb Oertli, Chief of Port Operations,
Marine Safety Office, 420 Madison Ave,
Suite 700, Toledo, Ohio 43604; (419)
418-6050.

SUPPLEMENTARY INFORMATION:

Regulatory Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b)(B), the
Coast Guard finds that good cause exists
for not publishing an NPRM, and, under
5 U.S.C. 553(d)(3), good cause exists for
making this rule it effective less than 30
days after publication in the Federal
Register. The Coast Guard had
insufficient advance notice to publish
an NPRM followed by a temporary final
rule. Publication of a notice of proposed
rulemaking and delay of the regulation’s
effective date would be contrary to the
public interest because immediate
action is necessary to prevent possible
loss of life, injury, or damage to
property. The Coast Guard has not
received any complaints or negative
comments with regard to this event.

Background and Purpose

This temporary rule is necessary to
ensure the safety of spectators and
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vessels during the setup, loading and
launching of a fireworks display in
conjunction with the City of Huron July
7, 2001, fireworks. The fireworks
display will occur between 10 a.m. and
11 p.m. on July 7th.

This safety zone will encompass all
waters and the adjacent shoreline of
Huron River Boat Basin, Huron, Ohio,
bounded by an arc of a circle with a
560-foot radius with its center in
approximate position 41°23'45" N,
082°32'55" W. The Captain of the Port
Toledo or his designated on scene
representative may terminate this event.

All persons and vessels shall comply
with the instructions of the Coast Guard
Captain of the Port or the designated on
scene patrol personnel. Entry into,
transiting, or anchoring within the
safety zone is prohibited unless
authorized by the Captain of the Port
Toledo or his designated on scene
representative. The Captain of the Port
or his designated on scene
representative may be contacted via
VHF Channel 16.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
order. It is not “significant”” under the
regulatory policies and procedures of
the Department of Transportation (DOT)
(44 FR 11040, February 26, 1979). This
finding is based on the historical lack of
vessel traffic during this time of year.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This rule will affect the following
entities, some of which may be small
entities: the owners and operators of
vessels intending to transit or anchor in
a portion of Huron River Boat Basin off
Huron, Ohio.

This safety zone will not have a
significant economic impact on a

substantial number of small entities for
the following reasons: This rule will be
in effect for only a few hours on one
day, and vessel traffic can pass safely
around the safety zone.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offer to assist small entities in
understanding the rule so that they may
better evaluate its effects on them and
participate in the rulemaking process. If
the rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact Marine
Safety Office Toledo (see ADDRESSES.)

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734-3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

We have analyzed this rule under
Executive Order 13132 and have
determined that this rule does not have
implications for federalism under that
Order.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) governs
the issuance of Federal regulations that
require unfunded mandates. An
unfunded mandate is a regulation that
requires a State, local, or tribal
government or the private sector to
incur direct costs without the Federal
government having first provided the
funds to pay those costs. This rule will
not impose an unfunded mandate.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not concern an environmental risk
to health or risk to safety that may
disproportionately affect children.

Environment

The Coast Guard considered the
environmental impact of this rule and
concluded that under figure 21,
paragraph (34)(g), of Commandant
Instruction M16475.1C, this rule is
categorically excluded from further
environmental documentation. A
“Categorical Exclusion Determination”
is available in the docket for inspection
or copying where indicated under
ADDRESSES.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this proposed rule
under Executive order 13211, Actions
Concerning Regulations that
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
regulatory action” under Executive
Order 12866 and is not likely to have a
significant adverse effect on the supply,
distribution, or use of energy. It has not
been designated by the Administrator of
the office of Information and Regulatory
Affairs as a significant energy action.
Therefore, it does not require a
statement of Energy Effects under
Executive Order 13211.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and record keeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:
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PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191,
33 CFR 1.05-1(g), 6.04-6, and 160.5; 49 CFR
1.46.

2. A new temporary section 165.T09-
922 is added as follows:

§165.T09-922 Safety zone: Huron River,
Huron, Ohio.

(a) Location: All waters and the
adjacent shoreline of Huron River Boat
Basin, Huron, Ohio, bounded by the arc
of a circle with a 560-foot radius with
its center in approximate position
41°23'45" N, 082°32'55" W. (NAD 1983).

(b) Effective Period. This regulation is
effective from 10 a.m. until 11 p.m., July
07, 2001.

(c) Regulations. In accordance with
the general regulations in § 165.23 of
this part, entry into this zone is
prohibited unless authorized by the
Captain of the Port.

Dated: June 7, 2001.
David L. Scott,

Commander, U.S. Coast Guard, Captain of
the Port.

[FR Doc. 01-15994 Filed 6—25-01; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 165
[CGD09-01-059]
RIN 2115-AA97

Safety Zone: Milwaukee Harbor,
Milwaukee, WI.

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone in
the Milwaukee Harbor for the German
Fest 2001 fireworks display. This safety
zone is necessary to protect spectators
and vessels from the hazards associated
with the storage, preparation, and
launching of fireworks. This safety zone
is intended to restrict vessel traffic from
a portion of the Milwaukee Harbor,
Milwaukee, Wisconsin.

DATES: This temporary rule is effective
from 9:50 p.m. until 10:30 p.m. (CST) on
July 27th through July 29th, 2001.
ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are part of

docket [CGD09-01-059] and are
available for inspection or copying at
U.S. Coast Guard Marine Safety Office
Milwaukee, 2420 South Lincoln
Memorial Drive, Milwaukee, WI 53207
between 7 a.m. and 3:30 p.m., Monday
through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT:
LCDR Timothy Sickler, Port Operations
Chief, Marine Safety Office Milwaukee,
2420 South Lincoln Memorial Drive,
Milwaukee, WI 53207. The phone
number is (414) 747—-7155.

SUPPLEMENTARY INFORMATION:
Regulatory Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b)(B), the
Coast Guard finds that good cause exists
for not publishing an NPRM, and under
5 U.S.C. 553(d)(3), good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. The permit application did not
allow sufficient time for publication of
an NPRM followed by a temporary final
rule effective 30 days after publication.
Any delay of the effective date of this
rule would be contrary to the public
interest by exposing the public to the
known dangers associated with
fireworks displays and the possible loss
of life, injury, and damage to property.

Background and Purpose

This safety zone is established to
safeguard the public from the hazards
associated with the launching of
fireworks in Milwaukee Harbor,
Milwaukee, Wisconsin. The size of the
zone was determined by using previous
experiences with fireworks displays in
the Captain of the Port Milwaukee zone
and local knowledge about wind, waves,
and currents in this particular area.

The safety zone will be in effect on
July 27th through July 29th, from 9:50
p-m. until 10:30 p.m.(CST) each day.
The safety zone will encompass all
waters bounded by the following
coordinates: from the point of origin at
43°02.209' N, 087°53.714" W; southeast
to0 43°02.117' N, 087°53.417' W; south to
43°01.767' N, 087°53.417' W; southwest
to 43°01.555' N, 087°53.772' W; then
north along the shoreline back to the
point of origin. All coordinates in this
section reference 1983 North American
Datum (NAD83). The size of this zone
was determined using the National Fire
Prevention Association guidelines and
local knowledge concerning wind,
waves, and currents.

All persons and vessels shall comply
with the instructions of the Captain of
the Port Milwaukee or his designated on
scene patrol personnel. Entry into,

transiting, or anchoring within the
safety zone is prohibited unless
authorized by the Captain of the Port
Milwaukee or his designated on scene
representative. The Captain of the Port
Milwaukee may be contacted via VHF
Channel 16.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Transportation (DOT)
(44 FR 11040, February 26, 1979).

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This rule will affect the following
entities: the owners or operators of
vessels intending to transit or anchor in
the vicinity of Harbor Island in
Milwaukee’s outer harbor from 9:50
p-m. (CST) until 10:30 p.m. (CST) on
July 27th through July 29th, 2001.

This safety zone will not have a
significant economic impact on a
substantial number of small entities for
the following reasons: this rule will be
in effect for only forty minutes on three
days, late in the day when vessel traffic
is minimal. Vessel traffic may enter or
transit through the safety zone with the
permission of the Captain of the Port
Milwaukee or his designated on scene
representative. Before the effective
period, we will issue maritime
advisories widely available to users of
the Milwaukee Harbor.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process. If
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the rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact Marine
Safety Office Milwaukee (See
ADDRESSES.)

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—-
888—REG-FAIR (1-888—734—3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

We have analyzed this rule under
Executive Order 13132 and have
determined that this rule does not have
implications for federalism under that
Order.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) governs
the issuance of Federal regulations that
require unfunded mandates. An
unfunded mandate is a regulation that
requires a State, local, or tribal
government or the private sector to
incur direct costs without the Federal
Government’s having first provided the
funds to pay those unfunded mandate
costs. This rule will not impose an
unfunded mandate.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not

an economically significant rule and
does not concern an environmental risk
to health or risk to safety that may
disproportionately affect children.

Environment

The Coast Guard considered the
environmental impact of this rule and
concluded that under figure 2—1,
paragraph (34)(g), of Commandant
Instruction M16475.1C, this rule is
categorically excluded from further
environmental documentation.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a ““significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. It has not been designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. Therefore, it
does not require a Statement of Energy
Effects under Executive Order 13211.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191,
33 CFR 1.05-1(g), 6.04-1, 6.04-6, and 160.5;
49 CFR 1.46.

2. A new temporary § 165.T09-942 is
added to read as follows:

§165.T09-942 Safety Zone: Milwaukee
Harbor, Milwaukee, Wisconsin.

(a) Location. The safety zone will
encompass all waters of the Milwaukee

Harbor bounded by the following
coordinates: from the point of origin at
43°02.209” N, 087°53.714' W; southeast
to 43°02.117' N, 087°53.417' W; south to
43°01.767' N, 087°53.417' W; southwest
to 43°01.555' N, 087°53.772' W; then
north along the shoreline back to the
point of origin. All coordinates in this
section reference 1983 North American
Datum (NAD83).

(b) Effective times and dates. From
9:50 p.m. until 10:50 p.m. daily from
July 27th through July 29th, 2001.

(c) Regulations. (1) The general
regulations contained in 33 CFR 165.23
apply.

(2) All persons and vessels shall
comply with the instructions of the
Coast Guard Captain of the Port
Milwaukee or the designated on scene
patrol personnel. Coast Guard patrol
personnel include commissioned,
warrant or petty officers of the U.S.
Coast Guard. Upon being hailed by a
U.S. Coast Guard vessel via siren, radio,
flashing light, or other means, the
operator shall proceed as directed.

(3) This safety zone should not
adversely effect shipping. However,
commercial vessels may request
permission from the Captain of the Port
Milwaukee to enter or transit the safety
zone. Approval will be made on a case-
by-case basis. Requests must be in
advance and approved by the Captain of
the Port Milwaukee before transits will
be authorized. The Captain of the Port
Milwaukee may be contacted via U.S.
Coast Guard Group Milwaukee on
Channel 16, VHF-FM.

Dated: June 14, 2001.
M.R. DeVries,

Commander, U.S. Coast Guard, Captain of
the Port, Milwaukee, Milwaukee, Wisconsin.

[FR Doc. 01-15995 Filed 6—25-01; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF TRANSPORTATION
Coast Guard
33 CFR Part 165

[CGD09-01-057]
RIN 2115-AA97

Safety Zone—Lake Erie, Huron, OH

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone on
the Huron River, Huron Ohio. This
safety zone is necessary to protect
spectators and vessels from the hazards
associated with fireworks displays. This
zone is intended to restrict vessels from
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a portion of Huron River for the City of
Huron River Fest, July 14, 2001,
fireworks display.

DATES: This rule is effective from 10
a.m. until 11 p.m. on July 14, 2001.
ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are part of
docket [CGD09-01-057] and are
available for inspection or copying at
U.S. Coast Guard Marine Safety Office
Toledo, 420 Madison Ave, Suite 700,
Toledo, Ohio, 43604 between 9:30 a.m.
and 2 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: Lt.
Herb Oertli, Chief of Port Operations,
Marine Safety Office, 420 Madison Ave.,
Suite 700, Toledo, Ohio 43604; (419)
418-6050.

SUPPLEMENTARY INFORMATION:

Regulatory Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b)(B), the
Coast Guard finds that good cause exists
for not publishing an NPRM, and, under
5 U.S.C. 553(d)(3), good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. The Coast Guard had
insufficient advance notice to publish
an NPRM followed by a temporary final
rule. Publication of a notice of proposed
rulemaking and delay of the regulation’s
effective date would be contrary to the
public interest because immediate
action is necessary to prevent possible
loss of life, injury, or damage to
property. The Coast Guard has not
received any complaints or negative
comments with regard to this event.

Background and Purpose

This temporary rule is necessary to
ensure the safety of spectators and
vessels during the setup, loading and
launching of a fireworks display in
conjunction with the City of Huron July
14, 2001 Fireworks. The fireworks
display will occur between 10 a.m. and
11 p.m. on July 14th.

This safety zone will encompass all
waters and the adjacent shoreline of
Huron River Boat Basin, Huron, Ohio,
bounded by an arc of a circle with a
560-foot radius with its center in
approximate position 41°23'45" N,
082°32'55" W. The Captain of the Port
Toledo or his designated on scene
representative may terminate this event.

All persons and vessels shall comply
with the instructions of the Coast Guard
Captain of the Port or the designated on
scene patrol personnel. Entry into,
transiting, or anchoring within the

safety zone is prohibited unless
authorized by the Captain of the Port
Toledo or his designated on scene
representative. The Captain of the Port
or his designated on scene
representative may be contacted via
VHF Channel 16.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
order. It is not “significant”” under the
regulatory policies and procedures of
the Department of Transportation (DOT)
(44 FR 11040, February 26, 1979). This
finding is based on the historical lack of
vessel traffic during this time of year.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This rule will affect the following
entities, some of which may be small
entities: the owners and operators of
vessels intending to transit or anchor in
a portion of Huron River Boat Basin off
Huron, Ohio.

This safety zone will not have a
significant economic impact on a
substantial number of small entities for
the following reasons: this rule will be
in effect for only a few hours on one
day, and vessel traffic can pass safely
around the safety zone.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we offer to assist small entities in
understanding the rule so that they may
better evaluate its effects on them and
participate in the rulemaking process. If
the rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact Marine
Safety Office Toledo (see ADDRESSES.)

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—-
888—REG—FAIR (1-888-734—-3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

We have analyzed this rule under
Executive Order 13132 and have
determined that this rule does not have
implications for federalism under that
Order.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) governs
the issuance of Federal regulations that
require unfunded mandates. An
unfunded mandate is a regulation that
requires a State, local, or tribal
government or the private sector to
incur direct costs without the Federal
government having first provided the
funds to pay those costs. This rule will
not impose an unfunded mandate.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not concern an environmental risk
to health or risk to safety that may
disproportionately affect children.

Environment

The Coast Guard considered the
environmental impact of this rule and
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concluded that under figure 2—-1,
paragraph (34)(g), of Commandant
Instruction M16475.1C, this rule is
categorically excluded from further
environmental documentation. A
“Categorical Exclusion Determination”
is available in the docket for inspection
or copying where indicated under
ADDRESSES.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this proposed rule
under Executive order 13211, Actions
Concerning Regulations that
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
regulatory action”” under Executive
Order 12866 and is not likely to have a
significant adverse effect on the supply,
distribution, or use of energy. It has not
been designated by the Administrator of
the office of Information and Regulatory
Affairs as a significant energy action.
Therefore, it does not require a
statement of Energy Effects under
Executive Order 13211.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and record keeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191,
33 CFR 1.05-1(g), 6.04-6, and 160.5; 49 CFR
1.46.

2. A new temporary § 165.T09-923 is
added as follows:

§165.T09-923 Safety zone: Huron River,
Huron, Ohio.

(a) Location. All waters and the
adjacent shoreline of Huron River Boat
Basin, Huron, Ohio, bounded by the arc
of a circle with a 560-foot radius with
its center in approximate position
41°23'45" N, 082°32'55" W. (NAD 1983).

(b) Effective Period. This regulation is
effective from 10 a.m. until 11 p.m., July
14, 2001.

(c) Regulations. In accordance with
the general regulations in 165.23 of this
part, entry into this zone is prohibited
unless authorized by the Captain of the
Port.

Dated: June 12, 2001.

David L. Scott,

Commander, U.S. Coast Guard, Captain of
the Port.

[FR Doc. 01-15997 Filed 6—25-01; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR PART 165

[CGD09-01-045]

RIN 2115-AA97

Safety Zone: Kewaunee Annual Trout

Festival, Kewaunee Harbor, Lake
Michigan, WI

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone for
the Kewaunee Annual Trout Festival
fireworks display on July 13th, 2001.
This safety zone is necessary to ensure
the safety of persons and property in
this area during the event. This safety
zone is intended to restrict vessel traffic
from a portion of Kewaunee Harbor.
DATES: This temporary final rule is
effective from 9:30 p.m. until 10:30 p.m.
on July 13th, 2001.

ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are part of
docket [CGD09-01-045] and are
available for inspection or copying at:
U.S. Coast Guard Marine Safety Office
Milwaukee, 2420 South Lincoln
Memorial Drive, Milwaukee, WI 53207
between 7 a.m. and 3:30 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT:
LCDR Timothy Sickler, Port Operations
Chief, Marine Safety Office Milwaukee,
2420 South Lincoln Memorial Drive,
Milwaukee, WI 53207. The phone
number is (414) 747-7155.

SUPPLEMENTARY INFORMATION:
Regulatory Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b)(B), the
Coast Guard finds that good cause exists

for not publishing an NPRM, and under
5 U.S.C. 553(d)(3), good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. The permit application was
not received with sufficient time to
publish an NPRM followed by a
temporary final rule that would be
effective before the required effective
date. Delaying this rule would be
contrary to the public interest of
ensuring the safety of spectators and
vessels during this event and immediate
action is necessary to prevent possible
loss of life or property. The Coast Guard
has not received any complaints or
negative comments previously with
regard to this event.

Background and Purpose

A temporary safety zone is necessary
to ensure the safety of vessels and
spectators from the hazards associated
with fireworks displays. Based on recent
accidents that have occurred in other
Captain of the Port zones, and the
explosive hazard of fireworks, the
Captain of the Port Milwaukee has
determined firework launches in close
proximity to watercraft pose significant
risks to public safety and property. The
likely combination of large numbers of
recreational vessels, congested
waterways, darkness punctuated by
bright flashes of light, alcohol use, and
debris falling into the water could easily
result in serious injuries or fatalities.
Establishing a safety zone to control
vessel movement around the location of
the launch platforms will help ensure
the safety of person and property at
these events and help minimize the
associated risk.

The safety zone will be in effect on
July 13th, from 9:30 p.m. (CST) until
10:30 p.m. (CST). The safety zone will
encompass all waters bounded by the
arc of a circle with a 800-foot radius
with its center in approximate position
44°27'30" N, 087°29'45" W, offshore of
Kewaunee Festival Grounds, Kewaunee
Harbor, Lake Michigan, Wisconsin. The
size of this zone was determined using
the National Fire Prevention
Association guidelines and local
knowledge concerning wind, waves,
and currents.

All persons and vessels shall comply
with the instructions of the Coast Guard
Captain of the Port or the designated on
scene patrol personnel. Entry into,
transiting, or anchoring within the
safety zone is prohibited unless
authorized by the Captain of the Port
Milwaukee or his designated on scene
representative. The Captain of the Port
or his designated on scene
representative may be contacted via
VHF Channel 16.
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Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
order. The Office of Management and
Budget has not reviewed this rule under
that order. It is not significant under the
regulatory policies and procedures of
the Department of Transportation (DOT)
(44 FR 11040, February 26, 1979). We
expect the economic impact of this
proposed rule to be so minimal that a
full Regulatory Evaluation under
paragraph 10(e) of the regulatory
policies and procedures of DOT is
unnecessary.

This determination is based on the
minimal time that vessels will be
restricted from the zone, and the fact
that the activated zone is located in an
area where the Coast Guard expects
insignificant adverse impact to
mariners.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant impact on a substantial
number of small entities. The term
“small entities”” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities.

This proposed rule would affect the
following entities, some of which might
be small entities: the owners or
operators of commercial vessels
intending to transit a portion of the
activated safety zone.

This safety zone will not have a
significant economic impact on a
substantial number of small entities for
the following reasons: the zone is only
in effect for one hour of one day; vessel
traffic can safely pass outside the safety
zone during the event; and traffic may
be allowed to pass through the safety
zone under Coast Guard escort with the
permission of the Captain of the Port
Milwaukee. Before the effective period,
we will issue maritime advisories
widely available to users of the Port of
Kewaunee by the Ninth Coast Guard
District Local Notice to Mariners,
Marine information broadcasts, and
facsimile broadcasts may also be made.

If you think that your business,
organization, or governmental

jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule so that they can
better evaluate its effects and participate
in the rulemaking process. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact Marine
Safety Office Milwaukee (see
ADDRESSES.)

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734—3247).

Collection of Information

This rule would call for no new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

We have analyzed this rule under
Executive Order 13132 and have
determined that this rule does not have
implications for federalism under that
Order.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) governs
the issuance of Federal regulations that
require unfunded mandates. An
unfunded mandate is a regulation that
requires a state, local, or tribal
government or the private sector to
incur direct costs without the Federal
Government’s having first provided the
funds to pay those costs. This rule
would not impose an unfunded
mandate.

Taking of Private Property

This rule would not affect a taking of
private property or otherwise have
taking implications under Executive

Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b) (2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

The Coast Guard has analyzed this
rule under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and does not concern an
environmental risk to health or risk to
safety that may disproportionately affect
children.

Environment

We have considered the
environmental impact of this proposed
rule and concluded that, under figure 2—
1, paragraph 34(g) of Commandant
Instruction M16475.1C, this rule is
categorically excluded from further
environmental documentation. A
written categorical exclusion
determination is available in the docket
for inspection or copying where
indicated under ADDRESSES.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a significant
energy action under that order because
it is not a significant regulatory action
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. It has not been designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. Therefore, it
does not require a Statement of Energy
Effects under Executive Order 13211.
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List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and record keeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191,
33 CFR 1.05-1(g), 6.04—1, 6.04—6 and 160.5;
49 CFR 1.46.

2. A new temporary § 165.T09-935 is
added to read as follows:

§165.T09-935 Safety Zone: Kewaunee
Annual Trout Festival Fireworks Display,
Kewaunee Harbor, Lake Michigan,
Wisconsin.

(a) Location. The safety zone will
encompass all waters bounded by the
arc of a circle with a 800-foot radius
with its center in approximate position
44°27'30" N, 087°29'45" W located off of
Kewaunee Festival Grounds, Kewaunee
Harbor, Lake Michigan, Wisconsin.

(b) Effective Time and Date. This
section is effective from 9:30 p.m. (local
time) until 10:30 p.m. (local time) on
July 13th, 2001.

(c) Regulations. In accordance with
the general regulations in 165.23 of this
part, entry into this zone is prohibited
unless authorized by the Coast Guard
Captain of the Port Milwaukee, or his
designated on scene representative. The
designated on scene Patrol Commander
may be contacted via VHF Channel 16.

Dated: June 8, 2001.
M R. Devries,

Commander, U.S. Coast Guard, Captain of
the Port Milwaukee.

[FR Doc. 01-15998 Filed 6—25-01; 8:45 am]
BILLING CODE 4910-15-U

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 173
[USCG 1999-6094]
RIN 2115-AF87

Raising the Threshold of Property
Damage for Reports of Accidents
Involving Recreational Vessels

AGENCY: Coast Guard, DOT.

ACTION: Final rule; partial suspension of
rule with request for comments.

SUMMARY: On May 1, 2001, the Coast
Guard published a final rule raising the
threshold of damage to property for
reports of accidents involving
recreational vessels when damage to
vessels and other property totals $2,000
or more in any one accident. The rule
also included a second provision
requiring reports of collisions involving
two or more vessels resulting
exclusively in damage to property,
regardless of the amount of such
damage. After issuance of the rule, a
State Boating Law Administrator
expressed concern about the second
provision. Because of this concern, we
are suspending that provision and are
inviting comments on the provision.

DATES: Effective date: July 2, 2001.
Comments must reach the Facility
specified in ADDRESSES on or before
September 24, 2001.

ADDRESSES: Identify your comments and
related material by the docket number
for this rulemaking [USCG-1999-6094].
To make sure they do not enter the
docket more than once, please submit
them by only one of the following
means:

(1) By mail to the Docket Management
Facility, U.S. Department of
Transportation, room PL—-401, 400
Seventh Street SW., Washington, DC
20590-0001.

(2) By hand-delivery to room PL—401
on the Plaza level of the Nassif Building,
400 Seventh Street SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The telephone number is 202-366—
9329.

(3) By fax to the Docket Management
Facility at 202—-493-2251.

(4) Electronically through the Internet
Site for the Docket Management System
at http://dms.dot.gov.

The Docket Management Facility
maintains the public docket for this
rulemaking. Comments and material
received from the public, as well as
documents mentioned in this preamble
as being available in the docket, will
become part of this docket and will be
available for inspection or copying at
room PL—401 on the Plaza level of the
Nassif Building, at the address listed
above between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. You may also find this docket
on the Internet at http://dms.dot.gov.
You may obtain a copy of this partial
suspension of final rule by calling the
U.S. Coast Guard Infoline at 1-800—-368—
5647, or read it on the Internet, at the
Web Site for the Office of Boating
Safety, at http://www.uscgboating.org or
at http://dms.dot.gov.

FOR FURTHER INFORMATION CONTACT: For
questions on this proposed rule, contact
Bruce Schmidt, Project Manager, Office
of Boating Safety, U.S. Coast Guard, by
telephone at 202—-267-0955 or by e-mail
at bschmidt@comdt.uscg.mil. For
questions on viewing or submitting
material to the docket, call Dorothy
Beard, Chief, Dockets, Department of
Transportation, telephone 202—-366—
5149.

SUPPLEMENTARY INFORMATION:

Regulatory History

The regulatory history for this
rulemaking appears in the preamble of
the final rule entitled “Raising the
Threshold of Property Damage for
Reports of Accidents Involving
Recreational Vessels” [66 FR 21671
(May 1, 2001)].

Reason for Partial Suspension of
Effective Date

After issuance of the final rule, a State
Boating Law Administrator expressed
concern about a provision in the rule
requiring reports of all collisions
involving two or more vessels resulting
exclusively in damage to property,
regardless of the amount of such
damage.

Currently, few States have statutory
authority to require reports of multi-
vessel accidents that result neither in
personal injury nor in any damage to
property. Further, States’ legislative
calendars preclude compliance by the
published effective date, July 2, 2001.
We note that States’ legislation would
be unnecessary if the provision for
reporting collisions of two or more
vessels included a threshold of $500,
since all States do now maintain such
a threshold. In response to the concern
raised about the impacts on States’
legislation, the Coast Guard has decided
to suspend the provision in 33 CFR
173.55(a)(3), requiring a report
whenever “* * * a collision occurs
involving two or more vessels,
regardless of the amount of damage to
property; * * *”,and to provide a 90-
day comment period on the provision.
To facilitate the editorial handling of
this suspension, Coast Guard is
designating this provision as paragraph
(a)(3)(ii) of § 173.55. The first provision
raising the threshold of damage to $2000
is designated as paragraph (a)(3)(i) and
remains effective July 2, 2001.

Request for Comments

We encourage you to participate in
this rulemaking by submitting to the
Facility specified in ADDRESSES
comments and related material limited
to the requirements of the provision in
newly designated 33 CFR
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173.55(a)(3)(ii). We will consider all
comments received during the comment
period and may change 33 CFR
173.55(a)(3) in response to the
comments.

Dated: June 19, 2001.
Kenneth T. Venuto,
Rear Admiral, U.S. Coast Guard, Acting
Assistant Commandant for Operations.

For the reasons set forth in the
preamble, 33 CFR part 173 is amended
as follows:

PART 173—VESSEL NUMBERING AND
CASUALTY AND ACCIDENT
REPORTING

1. The authority citation for part 173
continues to read as follows:

Authority: 31 U.S.C. 9701; 46 U.S.C. 2110,
6101, 12301, 12302; OMB Circular A-25; 49
CFR 1.46.

§173.55 [Amended]

2.1In §173.55 in paragraph (a)(3), the
text reading ‘“Damage to vessels and
other property totals $2000 or more or
there is a complete loss of any vessel;
or” is designated as paragraph (a)(3)(i),
and the remainder of the paragraph is
designated as paragraph (a)(3)(ii) and
suspended indefinitely.
[FR Doc. 01-15838 Filed 6—25—01; 8:45 am]|
BILLING CODE 4910-15-U

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Parts 17 and 59
RIN 2900-AJ43

Grants to States for Construction and
Acquisition of State Home Facilities

AGENCY: Department of Veterans Affairs.
ACTION: Interim final rule.

SUMMARY: This document establishes
regulations regarding grants to States for
the construction or acquisition of State
homes for furnishing domiciliary and
nursing home care to veterans, or for the
expansion, remodeling, or alteration of
existing State homes for furnishing
domiciliary, nursing home, or adult day
health care to veterans. This is
necessary to update the regulations and
to implement statutory provisions,
including provisions of the Veterans
Millennium Health Care and Benefits
Act.

DATES: Effective Date: June 26, 2001.
Comments must be received by VA on
or before August 27, 2001.

The incorporation by reference of
certain publications in this rule is
approved by the Director of the Office

of the Federal Register as of June 26,
2001.

ADDRESSES: Mail or hand-deliver
written comments to: Director, Office of
Regulations Management (02D),
Department of Veterans Affairs, 810
Vermont Ave., NW., Room 1154,
Washington, DC 20420; or fax comments
to (202) 273-9289; or e-mail comments
to OGCRegulations@mail.va.gov.
Comments should indicate that they are
submitted in response to ‘“RIN 2900—
AJ43.” All comments received will be
available for public inspection in the
Office of Regulations Management,
Room 1158, between the hours of 8:00
a.m. and 4:30 p.m., Monday through
Friday (except holidays).

FOR FURTHER INFORMATION CONTACT:
Frank Salvas, Chief, State Home
Construction Grant Program (114),
Veterans Health Administration, 202—
273-8534.

SUPPLEMENTARY INFORMATION: This
document establishes regulations
regarding grants to States for the
construction or acquisition of State
homes for furnishing domiciliary and
nursing home care to veterans, or for the
expansion, remodeling, or alteration of
existing State homes for furnishing
domiciliary, nursing home, or adult day
health care to veterans. The rule, which
is set forth in a new 38 CFR part 59,
consists of a comprehensive rewrite of
the regulations set forth in 38 CFR
17.210 through 17.222. The substantive
differences from the previous
regulations are discussed below.

Public Law 102-585 changed from 90
days to 180 days the time limit for
States receiving a conditionally-
approved grant to fully comply with the
requirements for a grant. The rule
reflects this statutory provision.

Under authority of Public Law 104—
262 (enacted on October 9, 1996), the
rule includes provisions for awarding
grants to States to expand, remodel, or
alter existing buildings for furnishing
adult day health care.

The rule also includes provisions to
implement statutory provisions
established by the Veterans Millennium
Health Care and Benefits Act (Public
Law 106-117, enacted on November 30,
1999). This Act made the following
changes that are reflected in the rule:

» The Act requires VA to prescribe for
each State the number of nursing home
and domiciliary beds for which grants
may be furnished. This is required to be
based on the projected demand for
nursing home and domiciliary care on
November 30, 2009 (10 years after the
date of enactment of the Veterans
Millennium Health Care and Benefits
Act (Pub. L. 106-117)), by veterans who

at such time are 65 years of age or older
and who reside in that State. In
determining the projected demand, VA
must take into account travel distances
for veterans and their families.

» The Act sets forth new criteria for
determining the order of priority for
grants for projects, including provisions
regarding whether the need for a bed-
producing project is great, significant, or
limited.

* The Act provides that VA may not
accord any priority to projects for the
construction or acquisition of a hospital.

* The Act provides that a State may
not request a grant for a project for
which the total cost of construction is
not in excess of $400,000.

* The Act provides that a grant may
not include maintenance and repair
work.

* The Act requires an application for
a grant for construction or acquisition of
a nursing home or a domiciliary facility
to include the following in the
application for a grant:

(1) Documentation that the site of the
project is in reasonable proximity to a
sufficient concentration and population
of veterans that are 65 years of age and
older and that there is a reasonable basis
to conclude that the facility when
complete will be fully occupied,

(2) A financial plan for the first three
years of operation of such facility, and

(3) A five-year capital plan for the
State home program for that State.

The rule also includes provisions to
reflect that, under Public Law 106—419,
VA will not recapture amounts for all or
portions of a facility that was changed
to an outpatient clinic established and
operated by VA.

As noted above, the Veterans
Millennium Health Care and Benefits
Act sets forth new criteria for
determining the order of priority for
grants for projects. We have also created
new subpriorities for each priority
category that reflect the statutory
priority scheme. In addition, further
subpriorities in “priority group 1—
subpriority 1” are established to give
higher priorities to the most urgently
needed projects. Further subpriorities in
“priority group 1—subpriority 4” are
established to give higher priority to
projects that we have determined are
most needed for care of veterans. As a
last resort for ties in subpriorities, the
rule will give projects priority based on
the earliest dates of receipt by VA of
applications.

For a State’s application to be
included in priority group 1, a State
must have made sufficient funds
available for the project for which the
grant is requested so that such project
may proceed upon approval of the grant
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without further action required by the
State (such as subsequent issuance of
bonds) to make such funds available for
such purpose. To meet this criteria, the
State must provide to VA a letter from
an authorized State budget official
certifying that the State funds are, or
will be, available for the project, so that
if VA awards the grant, the project may
proceed without further State action to
make such funds available. If the
certification is based on an Act
authorizing the project and making
available the State’s matching funds for
the project, a copy of the Act must be
submitted with the certification.

Previously, at the time of prioritizing
applications, instead of the whole
amount, a State was merely required to
provide a copy of an Act making
available at least one-half of the State’s
matching funds for the project. We
propose to require the full amount for
priority group 1 applications. The
change to require the full amount is
necessary to help ensure that the State
will actually have all of the funds
available as needed for the project
without having to take further action
which could delay the construction of
the State home.

As noted above, the Veterans
Millennium Health Care and Benefits
Act requires VA to prescribe for each
State the number of nursing home and
domiciliary beds for which grants may
be furnished. This is required to be
based on the projected demand for
nursing home and domiciliary care on
November 30, 2009 (10 years after the
date of enactment of the Act), by
veterans who at such time are 65 years
of age or older and who reside in that
State. As described below, we
established the maximum number for
each State in accordance with that
criteria.

To determine the maximum number
of nursing home beds for each State, we
started with the national nursing home
utilization by males 65 and older which
came from the Medical Expenditure
Panel Survey (MEPS) conducted by the
Department of Health and Human
Services in 1996. The MEPS includes
nursing home utilization by age group
and by level of dependency in activities
of daily living (ADL). Based on the
assumptions that the national nursing
home use rate for males would be
approximately the same for veterans and
non-veterans, and that the projected
number of female veterans over 65
would be very small, we applied the
national rate to the projected male and
female veteran population 65 years and
older in 2009 in each State. We
multiplied the resulting number for
each State by 11.5 percent. This

percentage represents the projected
national State nursing home reliance
factor projected for VA for 2009. We
also project that the VA national
reliance factor for VA nursing homes
and community nursing homes will be
11.5 percent for 2009. These percentages
are based upon recent historical and
projected data in VA’s market share in
providing nursing home care for
veterans.

To determine the maximum number
of domiciliary beds for each State
projected to 2009, we applied the
current age-specific utilization rates in
existing State home domiciliaries to the
projected veteran population 65 years
and older in 2009 by State.

The maximum number of State home
beds by State was then derived by
adding the projected number of State
nursing home beds for 2009 to the
projected number of State domiciliary
beds for 2009.

The “‘natural break points” (large gaps
between groups of numbers representing
maximum beds needed for States) in the
list of maximum State home beds by
State are utilized to define great,
significant and limited need for beds. A
State with great need is a State with no
State home beds or with a need for 2000
or more beds; a State with significant
need is a State with a need for 1000-
1999 beds; and a State with limited
need is a State with a need for less than
1000 beds.

For purposes of great, significant, and
limited need for beds, the maximum
number of State home nursing home
and domiciliary beds for each State is
the number in the chart in § 59.40 for
the State, minus the sum of the number
of nursing home and domiciliary beds
already in operation at State home
facilities, and the number of State home
nursing home and domiciliary beds not
yet in operation but for which a grant
has either been requested or awarded.
The numbers for making these
calculations will be made available to
the public on a VA website at http://
www.va.gov/About_VA/Orgs/VHA/
VHAProg.htm.

As noted above, the Veterans
Millennium Health Care and Benefits
Act requires that in considering the
number of nursing home and
domiciliary beds for which grants may
be furnished, VA must take into account
travel distances for veterans and their
families. In this regard, the rule states
that a State may request a grant for a
project that would increase the total
number of State home nursing home
and domiciliary beds beyond the
maximum number for that State if the
State submits to the Chief Consultant,
Geriatrics and Extended Care,

documentation to establish a need for an
exception based on travel distances of at
least two hours (by land transportation
or any other usual mode of
transportation if land transportation is
not available) between a veteran
population center sufficient for the
establishment of a State home and any
existing State home. We believe this is

a reasonable method for meeting the
statutory requirement.

The rule contains construction
requirements for facilities that would
furnish nursing home care, domiciliary
care, and adult day health care
(§§59.121 through 59.170). The
construction requirements for nursing
homes are consistent with the
construction requirements that were
recently established for per diem for
nursing home care of veterans in State
homes (38 CFR part 51). The proposed
construction requirements for
domiciliaries are the same as those for
nursing homes because the construction
needs are the same. The construction
requirements for adult day health care
are consistent with the proposed
construction requirements for per diem
for adult day health care of veterans in
State homes (65 FR 39835).

The rule incorporates by reference the
2000 edition of the National Fire
Protection Association Life Safety Code
entitled “NFPA 101, Life Safety Code”
and the 1999 edition of the NFPA 99,
Standard for Health Care Facilities
(1999 edition). The regulations are
designed to ensure that State homes
meet these national standards for fire
and safety.

Administrative Procedure Act

Pursuant to 5 U.S.C. 553, we have
found for this rule that notice and
public procedure are impracticable,
unnecessary, and contrary to the public
interest and that we have good cause to
dispense with notice and comment on
this rule and to dispense with a 30-day
delay of its effective date. The Veterans’
Millennium Health Care and Benefits
Act provides that the Secretary shall
prescribe provisions in this rule to be
used for awarding grants for fiscal year
2002. Without this rule becoming
effective immediately, States would not
have sufficient time to meet the
requirements for inclusion on the
priority list for obtaining a grant for
fiscal year 2002.

Regulatory Flexibility Act

The Secretary hereby certifies that the
adoption of this proposed rule would
not have a significant economic impact
on a substantial number of small entities
as they are defined in the Regulatory
Flexibility Act, 5 U.S.C. 601-612. All of
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the entities that would be subject to this
proposed rule are State government
entities under the control of State
governments. Of the 100 State homes,
all are operated by State governments
except for 17 that are operated by
entities under contract with State
governments. These contractors are not
small entities. Therefore, pursuant to 5
U.S.C. 605(b), this proposed rule is
exempt from the initial and final
regulatory flexibility analysis
requirement of sections 603 and 604.

Executive Order 12866

The Office of Management and Budget
has reviewed this interim final rule
under Executive Order 12866.

Unfunded Mandates

The Unfunded Mandates Reform Act
requires (in section 202) that agencies
prepare an assessment of anticipated
costs and benefits before developing any
rule that may result in an expenditure
by State, local, or tribal governments, in
the aggregate, or by the private sector of
$100 million or more in any given year.
This rule would have no consequential
effect on State, local, or tribal
governments.

Paperwork Reduction Act

This rule is exempt from the
collections of information requirements
under the Paperwork Reduction Act (44
U.S.C. 3501-3520). The rule only
applies to States. Further, in 2000, VA
received applications for grants from
only six States and we expect that each
year fewer than 10 States will submit
applications. If VA expects to receive 10
or more applications in any year, we
will seek approval under the Paperwork
Reduction Act for this collection of
information.

List of Subjects

38 CFR Part 17

Administrative practice and
procedure, Alcohol abuse, Alcoholism,
Claims, Day care, Dental health, Drug
abuse, Foreign relations, Government
contracts, Grant programs-health,
Government programs-veterans, Health
care, Health facilities, Health
professions, Health records, Homeless,
Medical and dental schools, Medical
devices, Medical research, Mental
health programs, Nursing home care,
Philippines, Reporting and
recordkeeping requirements,
Scholarships and fellowships, Travel
and transportation expenses, Veterans.

38 CFR Part 59

Administrative practice and
procedure, Alcohol abuse, Alcoholism,
Claims, Day care, Dental health, Drug

abuse, Foreign relations, Government
contracts, Grant programs-health,
Government programs-veterans, Health
care, Health facilities, Health
professions, Health records, Homeless,
Incorporation by reference, Medical and
dental schools, Medical devices,
Medical research, Mental health
programs, Nursing home care,
Philippines, Reporting and
recordkeeping requirements,
Scholarships and fellowships, Travel
and transportation expenses, Veterans.

Approved: June 7, 2001.
Anthony J. Principi,
Secretary of Veterans Affairs.

For the reasons set out in the
preamble, 38 CFR Chapter I is amended
as follows:

PART 17—MEDICAL

1. The authority citation for part 17
continues to read as follows:

Authority: 38 U.S.C. 501, 1721, unless
otherwise noted.

2. Immediately after § 17.200, remove
the undesignated center heading, the
note, and §§17.210 through 17.222.

3. A new part 59 is added to read as
follows:

PART 59—GRANTS TO STATES FOR
CONSTRUCTION OR ACQUISITION OF
STATE HOMES

Sec.
59.1
59.2
59.3
59.4

Purpose.

Definitions.

Federal Application Identifier.

Decisionmakers, notifications, and
additional information.

59.5 Submissions of information and
documents to VA.

59.10 General requirements for a grant.

59.20 Initial application requirements.

59.30 Documentation.

59.40 Maximum number of nursing home
care and domiciliary care beds for
veterans by State.

59.50 Priority list.

59.60 Additional application requirements.

59.70 Award of grants.

59.80 Amount of grant.

59.90 Line item adjustments to grants.

59.100 Payment of grant award.

59.110 Recapture provisions.

59.120 Hearings.

59.121 Amendments to application.

59.122 Withdrawal of application.

59.123 Conference.

59.124 Inspections, audits, and reports.

59.130 General requirements for all State
home facilities.

59.140 Nursing home care requirements.

59.150 Domiciliary care requirements.

59.160 Adult day health care requirements.

59.170 Forms.

Authority: 38 U.S.C. 101, 501, 1710, 1742,
8105, 8131-8137).

§59.1 Purpose.

This part sets forth the mechanism for
a State to obtain a grant:

(a) To construct State home facilities
(or to acquire facilities to be used as
State home facilities) for furnishing
domiciliary or nursing home care to
veterans, and

(b) To expand, remodel, or alter
existing buildings for furnishing
domiciliary, nursing home, adult day
health, or hospital care to veterans in
State homes.

(Authority: 38 U.S.C. 101, 501, 1710, 1742,
8105, 8131-8137).

§59.2 Definitions.

For the purpose of this part:

Acquisition means the purchase of a
facility in which to establish a State
home for the provision of domiciliary
and/or nursing home care to veterans.

Adult day health care is a
therapeutically-oriented outpatient day
program, which provides health
maintenance and rehabilitative services
to participants. The program must
provide individualized care delivered
by an interdisciplinary health care team
and support staff, with an emphasis on
helping participants and their caregivers
to develop the knowledge and skills
necessary to manage care requirements
in the home. Adult day health care is
principally targeted for complex
medical and/or functional needs of
elderly veterans.

Construction means the construction
of new domiciliary or nursing home
buildings, the expansion, remodeling, or
alteration of existing buildings for the
provision of domiciliary, nursing home,
or adult day health care, or hospital care
in State homes, and the provision of
initial equipment for any such
buildings.

Domiciliary care means providing
shelter, food, and necessary medical
care on an ambulatory self-care basis
(this is more than room and board). It
assists eligible veterans who are
suffering from a disability, disease, or
defect of such a degree that
incapacitates veterans from earning a
living, but who are not in need of
hospitalization or nursing care services.
It assists in attaining physical, mental,
and social well-being through special
rehabilitative programs to restore
residents to their highest level of
functioning.

Nursing home care means the
accommodation of convalescents or
other persons who are not acutely ill
and not in need of hospital care, but
who require skilled nursing care and
related medical services.
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Secretary means the Secretary of the
United States Department of Veterans
Affairs.

State means each of the several States,
the District of Columbia, the Virgin
Islands, and the Commonwealth of
Puerto Rico.

State representative means the official
designated in accordance with State
authority with responsibility for matters
relating to the request for a grant under
this part.

VA means the United States
Department of Veterans Affairs.

(Authority: 38 U.S.C. 101, 501, 1710, 1742,
8105, 8131-8137).

§59.3 Federal Application Identifier.
Once VA has provided the State
representative with a Federal
Application Identifier Number for a
project, the number must be included
on all subsequent written
communications to VA from the State,
or its agent, regarding a request for a
grant for that project under this part.

(Authority: 38 U.S.C. 101, 501, 1710, 1742,
8105, 8131-8137).

§59.4 Decisionmakers, notifications, and
additional information.

The decisionmaker for decisions
required under this part will be the
Chief Consultant, Geriatrics and
Extended Care, unless specified to be
the Secretary or other VA official. The
VA decisionmaker will provide written
notice to affected States of approvals,
denials, or requests for additional
information under this part.

(Authority: 38 U.S.C. 101, 501, 1710, 1742,
8105, 8131-8137).

8§59.5 Submissions of information and
documents to VA.

All submissions of information and
documents required to be presented to
VA must be made, unless otherwise
specified under this part, to the Chief
Consultant, Geriatrics and Extended
Care (114), VA Central Office, 810
Vermont Avenue, NW., Washington, DC
20420.

(Authority: 38 U.S.C. 101, 501, 1710, 1742,
8105, 8131-8137).

§59.10 General requirements for a grant.

For a State to obtain a grant under this
part and grant funds, its initial
application for the grant must be
approved under § 59.20, and the project
must be ranked sufficiently high on the
priority list for the current fiscal year so
that funding is available for the project.
It must meet the additional application
requirements in § 59.60, and it must
meet all other requirements under this
part for obtaining a grant and grant
funds.

(Authority: 38 U.S.C. 101, 501, 1710, 1742,
8105, 8131-8137).

§59.20 Initial application requirements.

(a) For a project to be considered for
inclusion on the priority list in §59.50
of this part for the next fiscal year, a
State must submit to VA an original and
one copy of a completed VA Form 10—
0388 and all information,
documentation, and other forms
specified by VA form 10-0388 (these
forms are set forth at § 59.170 of this
part).

(b) The Secretary, based on the
information submitted for a project
pursuant to paragraph (a) of this section,
will approve the project for inclusion on
the priority list in § 59.50 of this part if
the submission includes all of the
information requested under paragraph
(a) of this section and if the submission
represents a project that, if further
developed, could meet the requirements
for a grant under this part.

(c) The information requested under
paragraph (a) of this section should be
submitted to VA by April 15, and must
be received by VA by August 15, if the
State wishes an application to be
included on the priority list for the
award of grants during the next fiscal
year.

(d) If a State representative believes
that VA may not award a grant to the
State for a grant application during the
current fiscal year and wants to ensure
that VA includes the application on the
priority list for the next fiscal year, the
State representative must, prior to
August 15 of the current fiscal year,

(1) Request VA to include the
application in those recommended to
the Secretary for inclusion on the
priority list, and

(2) Send any updates to VA.
(Authority: 38 U.S.C. 101, 501, 1710, 1742,
8105, 8131-8137).

§59.30 Documentation.

For a State to obtain a grant and grant
funds under this part, the State must
submit to VA documentation that the
site of the project is in reasonable
proximity to a sufficient concentration
and population of veterans that are 65
years of age and older and that there is
a reasonable basis to conclude that the
facility when complete will be fully
occupied. This documentation must be
included in the initial application
submitted to VA under §59.20.

(Authority: 38 U.S.C. 101, 501, 1710, 1742,
8105, 8131-8137).

§59.40 Maximum number of nursing home
care and domiciliary care beds for veterans
by State.

(a) Except as provided in paragraph
(b) of this section, a State may not

request a grant for a project to construct
or acquire a new State home facility, to
increase the number of beds available at
a State home facility, or to replace beds
at a State home facility if the project
would increase the total number of State
home nursing home and domiciliary
beds beyond the maximum number
designated for that State. The maximum
number of State home nursing home
and domiciliary beds designated for
each State is (for maximum numbers see
VA website at http://www.va.gov/
About_VA/Orgs/VHA/VHAProg.htm).
the number in the following chart for
the State, minus the sum of the number
of nursing home and domiciliary beds
already in operation at State home
facilities, and the number of State home
nursing home and domiciliary beds not
yet in operation but for which a grant
has either been requested or awarded
under this part (the availability of VA
and community nursing home beds in
each State will also be considered at the
time of grant application for bed-
producing projects):

State hr?me
nursing home

State and %omi—

ciliary beds
Alabama .......ccccceeviiiiiiiineee, 883
Alaska ....cccoecvveeiiiieiiieeeeenn 79
AriZONa ....ccovvveeeeeeieiiieee e, 1,068
Arkansas .. 557
California .. 5,754
Colorado ..... 717
Connecticut .... 738
Delaware .............. 165
District of Columbia . 104
Florida .................. . 4,471
[C1=To] (o |- NSRRI 1,202
Hawaii ........coooevveeeeeiiiiiiee. 216
Idaho .... 233
lllinois ... 2,271
Indiana . 1,209
lowa ..... 632
Kansas ..... 542
Kentucky .. 759
Louisiana . . 785
MaiNg ....ooovviviiiiee e 301
Maryland .........cccooviviiniiennn. 1,020
Massachusetts .. 1,348
Michigan ........... 1,896
Minnesota ... 932
Mississippi ..... 500
Missouri ...... 1,230
Montana ... 198
Nebraska . 355
Nevada ......ccccoeevvevviiireiiiiieennns 428
New Hampshire ............cccc.... 264
New Jersey ....... 1,683
New Mexico ... 344
New York .......... 3,220
North Carolina .. 1,454
North Dakota .... 121
Ohio ....cece.e. 2,530
Oklahoma . 747
[©]¢=To o] o IR 804
Pennsylvania .........cccccocvenene 3,173
Puerto Rico ....... 350
Rhode Island 254
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State hr?me
nursing home

State and %omi-

ciliary beds
South Carolina ........cccceeeveenne 750
South Dakota 155
Tennessee ....... 1,050
TEXAS eovveevieeieeeieeiieeeeeeeeeee 3,226
Utah e 304
Vermont .....ccccceveeeveiiiiieeneeennnns 124
Virginia ...oooceeveeiiieniceneeieee 1,312
Virgin Islands ........cccccoeevinenne 8
Washington .........ccccoccveeninnenne 1,215
West Virginia ........cccceeeevieeenne 455
Wisconsin 1,070
Wyoming 93

Note to paragraph (a): The provisions of 38
U.S.C. 8134 require VA to prescribe for each
State the number of nursing home and
domiciliary beds for which grants may be
furnished. This is required to be based on the
projected demand for nursing home and
domiciliary care on November 30, 2009 (10
years after the date of enactment of the
Veterans Millennium Health Care and
Benefits Act (P.L. 106—117)), by veterans who
at such time are 65 years of age or older and
who reside in that State. In determining the
projected demand, VA must take into
account travel distances for veterans and
their families.

(b) A State may request a grant for a
project that would increase the total
number of State nursing home and
domiciliary beds beyond the maximum
number for that State, if the State
submits to VA, documentation to
establish a need for the exception based
on travel distances of at least two hours
(by land transportation or any other
usual mode of transportation if land
transportation is not available) between
a veteran population center sufficient
for the establishment of a State home
and any existing State home. The
determination regarding a request for an
exception will be made by the Secretary.

(Authority: 38 U.S.C. 101, 501, 1710, 1742,
8105, 8131-8137).

§59.50 Priority list.

(a) The Secretary will make a list
prioritizing the applications that were
received on or before August 15 and that
were approved under § 59.20 of this
part. Except as provided in paragraphs
(b) and (c) of this section, applications
will be prioritized from the highest to
the lowest in the following order:

(1) Priority group 1. An application
from a State that has made sufficient
funds available for the project for which

the grant is requested so that such
project may proceed upon approval of
the grant without further action required
by the State (such as subsequent
issuance of bonds) to make such funds
available for the project. To meet this
criteria, the State must provide to VA a
letter from an authorized State budget
official certifying that the State funds
are, or will be, available for the project,
so that if VA awards the grant, the
project may proceed without further
State action to make such funds
available (such as further action to issue
bonds). If the certification is based on an
Act authorizing the project and making
available the State’s matching funds for
the project, a copy of the Act must be
submitted with the certification.

(i) Priority group 1—subpriority 1. An
application for a project to remedy a
condition, or conditions, at an existing
facility that have been cited as
threatening to the lives or safety of the
residents in the facility by a VA Life
Safety Engineer, a State or local
government agency (including a Fire
Marshal), or an accrediting institution
(including the Joint Commission on
Accreditation of Healthcare
Organizations). This priority group does
not include applications for the addition
or replacement of building utility
systems, such as heating and air
conditioning systems or building
features, such as roof replacements.
Projects in this subpriority will be
further prioritized in the following
order: seismic; building construction;
egress; building compartmentalization
(e.g., smoke barrier, fire walls); fire
alarm/detection; asbestos/hazardous
materials; and all other projects. Projects
in this subpriority will be further
prioritized based on the date the
application for the project was received
in VA (the earlier the application was
received, the higher the priority given).

(ii) Priority group 1—subpriority 2. An
application from a State that has not
previously applied for a grant under 38
U.S.C. 8131-8137 for construction or
acquisition of a State nursing home.
Projects in this subpriority will be
further prioritized based on the date the
application for the project was received
in VA (the earlier the application was
received, the higher the priority given).

(iii) Priority group 1—subpriority 3.
An application for construction or
acquisition of a nursing home or
domiciliary from a State that has a great

need for the beds that the State, in that
application, proposes to establish.
Projects in this subpriority will be
further prioritized based on the date the
application for the project was received
in VA (the earlier the application was
received, the higher the priority given).

(iv) Priority group 1—subpriority 4.
An application from a State for
renovations to a State Home facility
other than renovations that would be
included in subpriority 1 of Priority
group 1. Projects will be further
prioritized in the following order: adult
day health care construction; nursing
home construction (e.g., patient
privacy); code compliance under the
Americans with Disabilities Act;
building systems and utilities (e.g.,
electrical; heating, ventilation, and air
conditioning (HVAC); boiler; medical
gasses; roof; elevators); clinical-support
facilities (e.g., for dietetics, laundry,
rehabilitation therapy); and general
renovation/upgrade (e.g., warehouse,
storage, administration/office,
multipurpose). Projects in this
subpriority will be further prioritized
based on the date the application for the
project was received in VA (the earlier
the application was received, the higher
the priority given).

(v) Priority group 1—subpriority 5. An
application for construction or
acquisition of a nursing home or
domiciliary from a State that has a
significant need for the beds that the
State in that application proposes to
establish. Projects in this subpriority
will be further prioritized based on the
date the application for the project was
received in VA (the earlier the
application was received, the higher the
priority given).

(vi) Priority group 1—subpriority 6.
An application for construction or
acquisition of a nursing home or
domiciliary from a State that has a
limited need for the beds that the State,
in that application, proposes to
establish. Projects in this subpriority
will be further prioritized based on the
date the application for the project was
received in VA (the earlier the
application was received, the higher the
priority given).

Note to paragraph (a)(1): The following
chart is intended to provide a graphic aid for
understanding Priority group 1 and its
subpriorities.

BILLING CODE 8320-01-P
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State Has

Funds

BILLING CODE 8320-01-C

Example — Prioritization for Priority Group 1

Subpriority

Further Priority

Subpriority 1:
Remedies For
Life/Safety

. Seismic
. Building Construction
. Egress
. Building Compartmentation
(e.g., Smoke Barrier, Fire Walls)
. Fire Alarm/Detection
. Asbestos/Hazardous Materials
7. All Other

£ W N -

[« %))

Subpriority 2:
State Without A
Construction
Grant For A State
Nursing Home

Date Application

Further Priority

Date Application

—— Received In VA

No Further

Received In VA

Subpriority 3:
Great Need For
New Beds In A
State

Date Application

P Priority

No Further

Received In VA

Matching ||

Subpriority 4:
Renovation Other
Than Subpriority 1

1. Adult Day Health Care Renovation/
Replacement

2. Nursing Unit Renovation/Replacement
(e.g., Patient Privacy)

3. Code (ADA) Compliance

4. Building Systems, Utilities And Features
(e.g., Electrical, HVAC, Boiler,
Medical Gases, Roof, Elevators)

5. Clinical Support Facilities (e.g.,
Dietetics, Laundry, Rehabilitation Therapy)

6. General Renovations/Upgrade (e.g.,
Warehouse, Storage, Administrative/Office,
Multipurpose)

P Priority

Date Application

Subpriority 5:
Significant Need
For New Beds In
A State

Date Application

Received In VA

No Further

Received In VA

Subpriority 6:
Limited Need

For New Beds
in A State

Date Application

Priority

No Further

Received In VA

—| Priority
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(2) Priority group 2. An application
not meeting the criteria of paragraph
(a)(1) of this section but meeting the
criteria of paragraph (a)(1)(i) of this
section. Projects within this priority
group will be further prioritized the
same as in paragraph (a)(1)(i) of this
section.

(3) Priority group 3. An application
not meeting the criteria of paragraph
(a)(1) of this section but meeting the
criteria of paragraph (a)(1)(ii) of this
section. Projects within this priority
group will be further prioritized the
same as in paragraph (a)(1)(ii) of this
section.

(4) Priority group 4. An application
not meeting the criteria of paragraph
(a)(1) of this section but meeting the
criteria of paragraph (a)(1)(iii) of this
section. Projects within this priority
group will be further prioritized the
same as in paragraph (a)(1)(iii) of this
section.

(5) Priority group 5. An application
not meeting the criteria of paragraph
(a)(1) of this section but meeting the
criteria of paragraph (a)(1)(iv) of this
section. Projects within this priority
group will be further prioritized the
same as in paragraph (a)(1)(iv) of this
section.

(6) Priority group 6. An application
not meeting the criteria of paragraph
(a)(1) of this section but meeting the
criteria of paragraph (a)(1)(v) of this
section. Projects within this priority
group will be further prioritized the
same as in paragraph (a)(1)(v) of this
section.

(7) Priority group 7. An application
not meeting the criteria of paragraph
(a)(1) of this section but meeting the
criteria of paragraph (a)(1)(vi) of this
section. Projects within this priority
group will be further prioritized the
same as in paragraph (a)(1)(vi) of this
section.

(b) An application will be given
highest priority on the priority list for
the next fiscal year within the priority
group to which it is assigned in
paragraph (a) of this section (without
consideration of subpriorities) if:

(1) During the current fiscal year the
State accepted a grant for that
application that was less than the
amount that would have been awarded
if VA had sufficient appropriations to
award the full amount of the grant
requested; and

(2) The application was the lowest-
ranking application on the priority list
for the current fiscal year for which
grant funds were available.

(c) An application will be given
priority on the priority list (after
applications described in paragraph (b)
of this section) for the next fiscal year

ahead of all applications that had not
been approved under § 59.20 on the date
that the application was approved under
§59.20, if:

(1) During the current fiscal year VA
would have awarded a grant based on
the application except for the fact that
VA determined that the State did not, by
July 1, provide evidence that it had its
matching funds for the project, and

(2) The State was notified prior to July
1 that VA had funding available for this
grant application.

(d) The priority list will not contain
any project for the construction or
acquisition of a hospital or hospital
beds.

(e) For purposes of establishing
priorities under this section:

(1) A State has a great need for
nursing home and domiciliary beds if
the State:

(i) Has no State homes with nursing
home or domiciliary beds, or

(ii) Has an unmet need of 2,000 or
more nursing home and domiciliary
beds;

(2) A State has a significant need for
nursing home and domiciliary beds if
the State has an unmet need of 1,000 to
1,999 nursing home and domiciliary
beds; and

(3) A State has a limited need for
nursing home and domiciliary beds if
the State has an unmet need of 999 or
fewer nursing home and domiciliary
beds.

(f) Projects that could be placed in
more than one subpriority will be
placed in the subpriority toward which
the preponderance of the cost of the
project is allocated. For example, under
priority group 1—subpriority 1, if a
project for which 25 percent of the
funds needed would concern seismic
and 75 percent of the funds needed
would concern building construction,
the project would be placed in the
subpriority for building construction.

(g) Once the Secretary prioritizes the
applications in the priority list, VA will
not change the priorities unless a
change is necessary as a result of an
appeal.

(Authority: 38 U.S.C. 101, 501, 1710, 1742,
8105, 8131-8137).

§59.60 Additional application
requirements.

For a project to be eligible for a grant
under this part for the fiscal year for
which the priority list was made, during
that fiscal year the State must submit to
VA an original and a copy of the
following:

(a) Complete, updated Standard
Forms 424 (mark the box labeled
application and submit the information

requested for an application), 424C, and
424D (the forms are set forth at §59.170
of this part), and

(b) A completed VA Form 10-0388
and all information and documentation
specified by VA Form 10-0388 (the
form is set forth at §59.170h).

(Authority: 38 U.S.C. 101, 501, 1710, 1742,
8105, 8131-8137).

§59.70 Award of grants.

(a) The Secretary, during the fiscal
year for which a priority list is made
under this part, will:

(1) Award a grant for each application
that has been approved under § 59.20,
that is sufficiently high on the priority
list so that funding is available for the
application, that meets the additional
application requirements in § 59.60, and
that meets all other requirements under
this part for obtaining a grant, or

(2) Conditionally approve a grant for
a project for which a State has
submitted an application that
substantially meets the requirements of
this part if the State representative
requests conditional approval and
provides written assurance that the
State will meet all requirements for a
grant not later than 180 calendar days
after the date of conditional approval. If
a State that has obtained conditional
approval for a project does not meet all
of the requirements within 180 calendar
days after the date of conditional
approval, the Secretary will rescind the
conditional approval and the project
will be ineligible for a grant in the fiscal
year in which the State failed to fully
complete the application. The funds
that were conditionally obligated for the
project will be deobligated.

(b) As a condition of receiving a grant,
a State must make sufficient funds
available for the project for which the
grant is requested so that such project
may proceed upon approval of the grant
without further action required by the
State (such as subsequent issuance of
bonds) to make such funds available for
such purpose. To meet this criteria, the
State must provide to VA a letter from
an authorized State budget official
certifying that the State funds are, or
will be, available for the project, so that
if VA awards the grant, the project may
proceed without further State action to
make such funds available (such as
further action to issue bonds). If the
certification is based on an Act
authorizing the project and making
available the State’s matching funds for
the project, a copy of the Act must be
submitted with the certification. To be
eligible for inclusion in priority group 1
under this part, a State must make such
funds available by August 15 of the year
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prior to the fiscal year for which the
grant is requested. To otherwise be
eligible for a grant and grant funds
based on inclusion on the priority list in
other than priority group 1, a State must
make such funds available by July 1 of
the fiscal year for which the grant is
requested.

(c) As a condition of receiving a grant,
the State representative and the
Secretary will sign three originals of the
Memorandum of Agreement documents
(one for the State and two for VA). A
sample is in §59.170.

(Authority: 38 U.S.C. 101, 501, 1710, 1742,
8105, 8131-8137).

§59.80 Amount of grant.

(a) The total cost of a project (VA and
State) for which a grant is awarded
under this part may not be less than
$400,000 and, except as provided in
paragraph (i) of this section, the total
cost of a project will not exceed the total
cost of new construction. The amount of
a grant awarded under this part will be
the amount requested by the State and
approved in accordance with this part,
not to exceed 65 percent of the total cost
of the project except that:

(1) The total cost of a project will not
include the cost of space that exceeds
the maximum allowable space specified
in this part, and

(2) The amount of the grant may be
less than 65 percent of the total cost of
the project if the State accepts less
because VA did not have sufficient
funds to award the full amount of the
grant requested.

(b) The total cost of a project under
this part for acquisition of a facility may
also include construction costs.

(c) The total cost of a project under
this part will not include any costs
incurred before the date VA sent the
State written notification that the
application in § 59.20 was approved.

(d) The total cost of a project under
this part may include administration
and production costs, e.g., architectural
and engineering fees, inspection fees,
and printing and advertising costs.

(e) The total cost of a project under
this part may include the cost of
projects on the grounds of the facility,
e.g., parking lots, landscaping,
sidewalks, streets, and storm sewers,
only if they are inextricably involved
with the construction of the project.

(f) The total cost of a project under
this part may include the cost of
equipment necessary for the operation
of the State home facility. This may
include the cost of:

(1) Fixed equipment included in the
construction or acquisition contract.
Fixed equipment must be permanently
affixed to the building or connected to

the heating, ventilating, air
conditioning, or other service
distributed through the building via
ducts, pipes, wires, or other connecting
device. Fixed equipment must be
installed during construction. Examples
of fixed equipment include kitchen and
intercommunication equipment, built-in
cabinets, and cubicle curtain rods; and

(2) Other equipment not included in
the construction contract constituting
no more than 10 percent of the total
construction contract cost of the project.
Other equipment includes: furniture,
furnishings, wheeled equipment,
kitchen utensils, linens, draperies,
blinds, electric clocks, pictures and
trash cans.

(g) The contingency allowance may
not exceed five percent of the total cost
of the project for new construction or
eight percent for renovation projects.

(h) The total cost of a project under
this part may not include the cost of:

(1) Land acquisition;

(2) Maintenance or repair work; or

(3) Office supplies or consumable
goods (such as food, drugs, medical
dressings, paper, printed forms, and
soap) which are routinely used in a
State home.

(i) A grant for expansion, remodeling,
or alteration of an existing State home,
which is on or eligible for inclusion in
the National Register of Historic Places,
for furnishing domiciliary, nursing
home, or adult day health care to
veterans may not be awarded for the
expansion, remodeling, or alteration of
such building if such action does not
comply with National Historic
Preservation Act procedures or if the
total cost of remodeling, renovating, or
adapting such building or facility
exceeds the cost of comparable new
construction by more than five percent.
If demolition of an existing building or
facility on, or eligible for inclusion in,
the National Register of Historic Places
is deemed necessary and such
demolition action is taken in
compliance with National Historic
Preservation Act procedures, any
mitigation cost negotiated in the
compliance process and/or the cost to
professionally record the building or
facility in the Historic American
Buildings Survey (HABS), plus the total
cost for demolition and site restoration,
shall be included by the State in
calculating the total cost of new
construction.

(j) The cost of demolition of a
building cannot be included in the total
cost of construction unless the proposed
construction is in the same location as
the building to be demolished or unless
the demolition is inextricably linked to
the design of the construction project.

(k) With respect to the final award of
a conditionally-approved grant, the
Secretary may not award a grant for an
amount that is 10 percent more than the
amount conditionally-approved.

(Authority: 38 U.S.C. 101, 501, 1710, 1742,
8105, 8131-8137).

§59.90 Line item adjustments to grants.

After a grant has been awarded, upon
request from the State representative,
VA may approve a change in a line item
(line items are identified in Form 424C
which is set forth in §59.170(o) of this
part) of up to 10 percent (increase or
decrease) of the cost of the line item if
the change would be within the scope
or objective of the project and would not
change the amount of the grant.

(Authority: 38 U.S.C. 101, 501, 1710, 1742,
8105, 8131-8137).

§59.100 Payment of grant award.

The amount of the grant award will be
paid to the State or, if designated by the
State representative, the State home for
which such project is being carried out,
or any other State agency or
instrumentality. Such amount shall be
paid by way of reimbursement, and in
such installments consistent with the
progress of the project, as the Chief
Consultant, Geriatrics and Extended
Care, may determine and certify for
payment to the appropriate Federal
institution. Funds paid under this
section for an approved project shall be
used solely for carrying out such project
as so approved. As a condition for the
final payment, the State must comply
with the requirements of this part based
on an architectural and engineering
inspection approved by VA, must obtain
VA approval of the final equipment list
submitted by the State representative,
and must submit to VA a completed VA
Form 10-0388 (see §59.170(i)). The
equipment list and the completed VA
form 10-0388 must be submitted to the
Chief Consultant, Geriatrics and
Extended Care (114), VA Central Office,
810 Vermont Avenue, NW.,
Washington, DC 20420.

(Authority: 38 U.S.C. 101, 501, 1710, 1742,
8105, 8131-8137).

§59.110 Recapture provisions.

If a facility for which a grant has been
awarded ceases to be operated as a State
home for the purpose for which the
grant was made, the United States shall
be entitled to recover from the State
which was the recipient of the grant or
from the then owner of such
construction as follows:

(a) If less than 20 years has lapsed
since the grant was awarded, and VA
provided 65 percent of the estimated
cost to construct, acquire or renovate a



Federal Register/Vol. 66, No. 123/ Tuesday, June 26, 2001/Rules and Regulations

33853

State home facility principally for
furnishing domiciliary care, nursing
home care, adult day health care,
hospital care, or non-institutional care
to veterans, VA shall be entitled to
recover 65 percent of the current value
of such facility (but in no event an
amount greater than the amount of
assistance provided for such under
these regulations), as determined by
agreement of the parties or by action
brought in the district court of the
United States for the district in which
the facility is situated.

(b) Based on the time periods for grant
amounts set forth below, if VA provided
between 50 and 65 percent of the
estimated cost of expansion,
remodeling, or alteration of an existing
State home facility, VA shall be entitled
to recover the amount of the grant as
determined by agreement of the parties
or by action brought in the district court
of the United States for the district in
which the facility is situated:

Grant amount R[e)g?i\(/)%ry

(dollars in thousands) (in years)
7
8
9
10
1,001-1,250 .... 11
1,251-1,500 .... 12
1,501-1,750 .... 13
1,751-2,000 .... 14
2,001-2,250 .... 15
2,251-2,500 .... 16
2,501-2,750 .... 17
2,751-3,000 18
Over 3,000 .......coeeriviiiniiiieniins 20

(c ) If the magnitude of the VA
contribution is below 50 percent of the
estimated cost of the expansion,
remodeling, or alteration of an existing
State home facility recognized by the
Department of Veterans Affairs, the
Under Secretary for Health may
authorize a recovery period between 7
and 20 years depending on the grant
amount involved and the magnitude of
the project.

(d) This section does not apply to any
portion of a State home in which VA
has established and operates an
outpatient clinic.

(Authority: 38 U.S.C. 101, 501, 1710, 1742,
8105, 8131-8137).

§59.120 Hearings.

If the Secretary determines that a
submission from a State does not meet
the requirements of this part, the
Secretary will advise the State by letter
that a grant is tentatively denied,
explain the reasons for the tentative
denial, and inform the State of the
opportunity to appeal to the Board of

Veterans’ Appeals pursuant to 38 U.S.C.
7105. Decisions under this part are not
subject to the provisions of § 17.133 of
this order.

(Authority: 38 U.S.C. 101, 501, 511, 1710,
1742, 7101-7298, 8105, 8131-8137).

§59.121 Amendments to application.

Any amendment of an application
that changes the scope of the
application or changes the cost
estimates by 10 percent or more shall be
subject to approval in the same manner
as an original application.

(Authority: 38 U.S.C. 101, 501, 1710, 1742,
8105, 8131-8137).

§59.122 Withdrawal of application.

A State representative may withdraw
an application by submitting to VA a
written document requesting
withdrawal.

(Authority: 38 U.S.C. 101, 501, 1710, 1742,
8105, 8131-8137).

§59.123 Conference.

At any time, VA may recommend that
a conference (such as a design
development conference) be held in VA
Central Office in Washington, DC, to
provide an opportunity for the State and
its architects to discuss requirements for
a grant with VA officials.

(Authority: 38 U.S.C. 101, 501, 1710, 1742,
8105, 8131-8137).

§59.124 Inspections, audits, and reports.
(a) A State will allow VA inspectors
and auditors to conduct inspections and

audits as necessary to ensure
compliance with the provisions of this
part. The State will provide evidence
that it has met its responsibility under
the Single Audit Act of 1984 (see part
41 of this chapter) and submit that
evidence to VA.

(b) A State will make such reports in
such form and containing such
information as the Chief Consultant,
Geriatrics and Extended Care, may from
time to time reasonably require and give
the Chief Consultant, Geriatrics and
Extended Care, upon demand, access to
the records upon which such
information is based.

(Authority: 38 U.S.C. 101, 501, 1710, 1742,
8105, 8131-8137).

§59.130 General requirements for all State
home facilities.

As a condition for receiving a grant
and grant funds under this part, States
must comply with the requirements of
this section.

(a) The physical environment of a
State home must be designed,
constructed, equipped, and maintained
to protect the health and safety of
participants, personnel and the public.

(b) A State home must meet the
general conditions of the American
Institute of Architects, or other general
conditions required by the State, for
awarding contracts for State home grant
projects. Facilities must meet all
Federal, State, and local requirements,
including the Uniform Federal
Accessibility Standards (UFAS) (24 CFR
part 40, appendix A), during the design
and construction of projects subject to
this part. If the State or local
requirements are different from the
Federal requirements, compliance with
the most stringent provisions is
required. A State must design and
construct the project to provide
sufficient space and equipment in
dining, health services, recreation, and
program areas to enable staff to provide
residents with needed services as
required by this part and as identified
in each resident’s plan of care.

(c) State homes should be planned to
approximate the home atmosphere as
closely as possible. The interior and
exterior should provide an attractive
and home-like environment for elderly
residents. The site will be located in a
safe, secure, residential-type area that is
accessible to acute medical care
facilities, community activities and
amenities, and transportation facilities
typical of the area.

(d)(1) State homes must meet the
applicable provisions of the National
Fire Protection Association’s NFPA 101,
Life Safety Code (2000 edition) and the
NFPA 99, Standard for Health Care
Facilities (1999 edition). Incorporation
by reference of these materials was
approved by the Director of the Federal
Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. These
materials, incorporated by reference, are
available for inspection at the Office of
the Federal Register, Suite 700, 800
North Capitol Street, NW, Washington,
DC, and the Department of Veterans
Affairs, Office of Regulations
Management (02D), Room 1154, 810
Vermont Avenue, NW, Washington, DC
20420. Copies may be obtained from the
National Fire Protection Association, 1
Batterymarch Park, P.O. Box 9101,
Quincy, MA 02269-9101. (For ordering
information, call toll free 1-800—344—
3555.)

(2) Facilities must also meet the State
and local fire codes.

(e) State homes must have an
emergency electrical power system to
supply power adequate to operate all
exit signs and lighting for means of
egress, fire and medical gas alarms, and
emergency communication systems. The
source of power must be an on-site
emergency standby generator of
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sufficient size to serve the connected
load or other approved sources.

(f) The nurse’s station must be
equipped to receive resident calls
through a communication system from
resident rooms, toilet and bathing
facilities, dining areas, and activity
areas.

(g) The State home must have one or
more rooms designated for resident
dining and activities. These rooms must
be:

(1) Well lighted;

(2) Well ventilated; and

(3) Adequately furnished.

(h) The facility management must
provide a safe, functional, sanitary, and
comfortable environment for the
residents, staff and the public. The
facility must:

(1) Ensure that water is available to
essential areas when there is a loss of
normal water supply;

(2) Have adequate outside ventilation
by means of windows, or mechanical
ventilation, or a combination of the two;

(3) Equip corridors with firmly
secured handrails on each side; and

(4) Maintain an effective pest control
program so that the facility is free of
pests and rodents.

(Authority: 38 U.S.C. 101, 501, 1710, 1742,
8105, 8131-8137).

§59.140 Nursing home care requirements.

As a condition for receiving a grant
and grant funds for a nursing home
facility under this part, States must
comply with the requirements of this
section.

(a) Resident rooms must be designed
and equipped for adequate nursing care,
comfort, and privacy of residents.
Resident rooms must:

(1) Accommodate no more than four
residents;

(2) Have direct access to an exit
corridor;

(3) Have at least one window to the
outside;

(4) Be equipped with, or located near,
toilet and bathing facilities (VA
recommends that public toilet facilities
also be located near the residents dining
and recreational areas);

(5) Be at or above grade level;

(6) Be designed or equipped to ensure
full visual privacy for each resident;

(7) Except in private rooms, each bed
must have ceiling suspended curtains
that extend around the bed to provide

total visual privacy in combination with
adjacent walls and curtains;

(8) Have a separate bed for each
resident of proper size and height for
the safety of the resident;

(9) Have a clean, comfortable
mattress;

(10) Have bedding appropriate to the
weather and climate;

(11) Have functional furniture
appropriate to the resident’s needs, and

(12) Have individual closet space with
clothes racks and shelves accessible to
the resident.

(b) Unless determined by VA as
necessary to accommodate an increased
quality of care for patients, a nursing
home project may propose a deviation
of no more than 10 percent (more or
less) from the following net square
footage for the State to be eligible for a
grant of 65 percent of the total estimated
cost of the project. If the project
proposes building more than the
following net square footage and VA
makes a determination that it is not
needed, the cost of the additional net
square footage will not be included in
the estimated total cost of construction.

TABLE TO PARAGRAPH (B)—NURSING HOME

I. Support facilities [allowable square feet (or metric equivalent) per facility for VA participation]:

P2 [ 411011 £ = Lo PRI

Assistant administrator

Medical officer, director of nursing or equivalent ....

Nurse and dictation area

General administration (each office/person) .

Clerical staff (each)

COMPULET Area ....cevveeiiiiirieeeeeiiiiieee e
Conference room (consultation area, in-service training)
Lobby/waiting area. (150 minimum/600 maximum per facility)

Public/resident toilets (male/female)
Pharmacy 1.

Dietetic service 1.

Dining area

Canteen/retail sales .........cccccoevevieiniennnnne
Vending machines (450 max. per facility) ..

Resident toilets (male/female)
Child day care 1.

Medical support (staff offices/exam/treatment room/family counseling, etc.)

Barber and/or beauty shops
Mail room
Janitor’s closet .....

Multipurpose room ...
Employee lockers

Employee lounge (500 max. per facility) ....

Employee toilets
Chapel
Physical therapy ..
Office, if required
Occupational therapy ..
Office, if required
Library .....ccocoviiiiiiiiieeee
Building maintenance storage ....
Resident storage
General warehouse storage

Medical/dietary/pharmacy

General laundry 1.
1. Bed units:
One

500 (for each room)
3 (per bed)
25 (per fixture)

20 (per bed)

2 (per bed)

1 (per bed)

25 (per fixture)

140 (for each room)
140

120

40

15 (per bed)

6 (per employee)
120

25 (per fixture)
450

5 (per bed)

120

5 (per bed).

120

1.5 (per bed)

2.5 (per bed)

6 (per bed)

6 (per bed)

7 (per bed)

150
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TABLE TO PARAGRAPH (B)—NURSING HOME—Continued

LI T TP PP P PP PP PPPPR 245

[z U TR 1Yo T o1 To o T=T U o T OSSR 305

{10 18 PP P S PUPPPRPPRPIN 460
Lounge areas (resident lounge with storage) 8 (per bed)
Resident quiet room ..........ccccoeiiiiiiieiiieeene .. | 3 (per bed)
(O =T U T 11 SRR 120

Yo 11=Te I U1 (11 PP PP PTU PR PUPPRRPPRPTONt 105

Linen storage ....... 150
General storage .. | 100
NUISES SLatiON, WA SECTELAIY ....eciiuviieeiiiieeeiiieeiieeessieeeesaeeeasteeeessteeessstaeesseeaeassaeeaassaeeaasseeeaseeeeassseeessseeeenssenennsens 260

[\ L=Te o= Nilo] o I £oTe] 1 KN PP U PP UU PR UPPRRPPI 75

Exam/Treatment room ...

Waiting area ..........ccoceeeeen. .

[0 1A 0T o] oY= U o =T (8110 ' T=T o | SRR 50

51 i (01 =] T TSP PP PTU PR PUPPRRPPRPINt 25 (per fixture)
Stretcher/wheelchair storage 100
Kitchenette ........cccccoveiieenne .. | 150

JANIOI'S CIOSEL ...ttt h et ettt a e e bt e et e e eh bt e bt e b et e bt e nhe e e bt e ea bt et e e an e e nne e nnreetee s 40

[RCE] [o (= a1 F=T0 T o [ o PO U PP U PR PPPTROPI 125

T oo [=T i o o IO OO TSP TSP UPTOTRUPPPPIN 60

Ill. Bathing and Toilet Facilities:
(A) Private or shared facilities:

WHEEIChAIN TACIHIILIES ... .iveieeiee et e ettt e e e s et e e e e e e s s bt e e e eeeesessaebeeeeeeesantaaseeaeeeasansbnneaens

Standard facilities
(B) Full bathroom
(C) Congregate bathing facilities:

25 (per fixture)
15 (per fixture)
75

L TS A (0] oV 10 1YY OO PRP PRI 80
[z Lol g I To [0 11 0T g F= L {04 (1= OSSPSR 25

1The size to be determined by the Chief Consultant, Geriatrics and Extended Care, as necessary to accommodate projected patient care
needs (must be justified by State in space program analysis).

(Authority: 38 U.S.C. 101, 501, 1710, 1742,
8105, 8131-8137; Sections 2, 3, 4, and 4a of
the Architectural Barriers Act of 1968, as
amended, Public Law 90-480, 42 U.S.C.
4151-4157).

§59.150 Domiciliary care requirements.
As a condition for receiving a grant
and grant funds for a domiciliary under
this part, the domiciliary must meet the
requirements for a nursing home
specified in § 59.140 of this part.

(Authority: 38 U.S.C. 101, 501, 1710, 1742,
8105, 8131-8137).

§59.160 Adult day health care
requirements.

As a condition for receiving a grant
and grant funds under this part for an
adult day health care facility, States
must meet the requirements of this
section.

(a) Each adult day health care
program, when it is co-located in a
nursing home, domiciliary, or other care
facility, must have its own separate
designated space during operational
hours.

(b) The indoor space for an adult day
health care program must be at least 100
square feet per participant including
office space for staff, and must be 60
square feet per participant excluding
office space for staff.

(c) Each program will need to design
and partition its space to meet its own
needs, but the following functional
areas must be available:

(1) A dividable multipurpose room or
area for group activities, including
dining, with adequate table setting
space.

(2) Rehabilitation rooms or an area for
individual and group treatments for
occupational therapy, physical therapy,
and other treatment modalities.

(3) A kitchen area for refrigerated food
storage, the preparation of meals and/or
training participants in activities of
daily living.

(4) An examination and/or medication
room.

(5) A quiet room (with at least one
bed), which functions to isolate
participants who become ill or
disruptive, or who require rest, privacy,
or observation. It should be separate
from activity areas, near a restroom, and
supervised.

(6) Bathing facilities adequate to
facilitate bathing of participants with
functional impairments.

(7) Toilet facilities and bathrooms
easily accessible to people with mobility
problems, including participants in
wheelchairs. There must be at least one
toilet for every eight participants. The
toilets must be equipped for use by
persons with limited mobility, easily
accessible from all programs areas, i.e.
preferably within 40 feet from that area,
designed to allow assistance from one or
two staff, and barrier free.

(8) Adequate storage space. There
should be space to store arts and crafts

materials, personal clothing and
belongings, wheelchairs, chairs,
individual handiwork, and general
supplies. Locked cabinets must be
provided for files, records, supplies, and
medications.

(9) An individual room for counseling
and interviewing participants and
family members.

(10) A reception area.

(11) An outside space that is used for
outdoor activities that is safe, accessible
to indoor areas, and accessible to those
with a disability. This space may
include recreational space and a garden
area. It should be easily supervised by
staff.

(d) Furnishings must be available for
all participants. This must include
functional furniture appropriate to the
participants’ needs.

(e) Unless determined by VA as
necessary to accommodate an increased
quality of care for patients, an adult day
health care facility project may propose
a deviation of no more than 10 percent
(more or less) from the following net
square footage for the State to be eligible
for a grant of 65 percent of the total
estimated cost of the project. If the
project proposes building more than the
following net square footage and VA
makes a determination that it is not
needed, the cost of the additional net
square footage will not be included in
the estimated total cost of construction.
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TABLE TO PARAGRAPH (E)—ADULT DAY HEALTH CARE

I. Support facilities [allowable square feet (or metric equivalent) per facility for VA participation]:

(oo e=Taa I BT =Tot (o] SR O TS PRSP PSP PP R URPOPRON

Assistant administrator .

Medical officer, director of NUrSING OF EQUIVAIENT ........ciiiiiiiiiiii e 150

NUFrSE and dIiCTALION BIEA .........oiiiiiiieiiiie i s e bbb e e s a e sb e s s e e e b e e e sbeesans

General administration (each office/person) .

Clerical staff (each) .........ccocoiiiniiiiiiiennnen. .

(O] 0] o U 1=T - 1T L TP P PR PP PURRRPPRRON

Conference room (consultation area, iN-Service traiNiNg) .........cccccoiirieiiiiieiiee e e e e e see e e seeeesnes 500 (for each room).
Lobby/receiving/waiting area (150 minimum) .. | 3 (per participant)
Public/resident toilets (male/female) .........cccooveviiiiiiiieennns .. | 25 (per fixture).
Dining area (may be included in the MUItPUIPOSE FOOM) .....cuiiiiiiiiiiiii et 20 (per participant).
VeNdING MACKINES ...ttt ettt e bt e e ea et e e s ket e e e s be e e e R be e e e s bt e e sane e e e ahbeeeebbeeeanbeeeeannneeannes 1 (per participant).
Participant toilets (male/female) ...........ccccovvveirinnnn. 25 (per fixture).
Medical support (staff offices/family counseling, etc.) .. | 140 (for each room).
JANIOI'S CIOSEL ...ttt h bttt b et e bt a bt e eh st et e ket e b et sat e et e e ea bt e b e e s hn e e nae e nan et s 40

Dividable MUItIPUIPOSE FOOIM ......eiiiiiiieiieie ettt ettt ettt e e a e e s b bt e e asbe e e e st e e e 2 sbe e e eanbe e e sanreeessnneeasnneennnneas 15 (per participant).

6 (per employee)
120

25 (per fixture).

5 (per participant).

Employee lockers
Employee lounge
Employee toilets
Physical therapy

Office, if required ..... 120
Occupational therapy .. .. | 5 (per participant).
(@ 3iTo= I =T 011 =To SR OUPPTRPNt 120
BUilding MAINTENANCE SLOTAGE .....eeiiueiieiitiiieatiie ettt ettt e ettt e e e et e e b e e e s abe e e s be e e e asbe e e e b be e e s sbeeesasbeeesanseeeasnneeasneeennsneas 2.5 (per participant).
Resident storage ...........c......... .. | 6 (per participant).
General warehouse storage .. | 6 (per participant).
=T [ Tor= 1o [ T=] e oY A T TP PRSP O PRSP PP OP R TRTPPRO 7 (per participant).
[C1=T o LT e L F= U g Lo | TP PP PTU PR PPPPRRPPRPTONt
IIl. Other Areas:
(R Laiod o F=Ta Lo [N T[] 0 o o] o K TP U PR P PR PPPPTPPI 3 (per participant).
CIEAN ULIITY ..ttt ettt b e a bt h ettt e bt e bt she e e bt e e s bt e bt e e b et e bt e ea bt e beeeeb e e nneenane e e 120
Yo 1 [=Te I U1 (11 TSP P PP P TP PR PPPPTRPPRPTON 105
General storage ..........ccoceveeveennne.
Nurses station, ward secretary .
Medication/eXam/treatMENT FOOIMS ..ottt ettt b e sh e b et e bt e eab e e nb e e sab e e b e eabeenbeeanns 75
=T o =T =T RSP P PR TU PP PUPPPRPTRPTONt 50
Program supply and equipment . 50
Staff toilet .......oocoeveiiiieie .. | 25 (per fixture).
WHEEICHEIT STOTAGE ...ttt ettt h et h e bt et e e e a bt e bt e bt e bt eab e ettt e s bt e nb e e s bt e nen e ereenbee s 100
114101 1 =T o TP P PP PPR TP 120
Janitor’s closet ..... 40
Resident laundry .. .| 125
TPASN COIMBOTION ..ttt ettt h et h et e bt et e oa e bt e e he e e bt nae e ettt e e bt e nb e e s et e nan e e beenbne s 60
Ill. Bathing and Toilet Facilities:
(A) Private or shared facilities:
WHEEICNAIN TACIIILIES ....c..eeei ittt ettt e b e e e st b e e e st b e e e shte e e e abb e e e aabeeeeanbeeeaanneeeanes 25 (per fixture).
STANAAIA TACHTIEIES ...ttt bbbt a et e e a e e bt e s bt e et e eab e et e e e nbeenaneaaneees 15 (per fixture).
[(2) I 1L 211 g1 £ To 1 | H T TSP PP TP PU PP PPPPPRPPRPTONt 75

1The size to be determined by the Chief Consultant, Geriatrics and Extended Care, as necessary to accommodate projected patient care
needs (must be justified by State in space program analysis).

(Authority: 38 U.S.C. 101, 501, 1710, 1742, §59.170 Forms. www.va.gov/About_VA/Orgs/VHA/
8105, 8131-8137; Sections 2, 3, 4, and 4a of . . -

the Architectural Barriers Act of 1968, as Aﬂ forms set forth in this part are ;Tﬁllj:f Ig;%f 52131(;7017,:,

amended, Public Law 90-480, 42 U.S.C. available on the Internet at http://

4151-4157).
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(a) VA Form 10-0143—Department of Verterans Affairs Certification Regarding Drug-Free Workplace Requirements
for Grantees Other Than Individuals.

OMB Number: 2900-0160
Estimated Burden: 5 minutes

\.\;:.\ Department of Veterans Affairs

DEPARTMENT OF VETERANS AFFAIRS CERTIFICATION REGARDING DRUG-FREE
WORKPLACE REQUIREMENTS FOR GRANTEES OTHER THAN INDIVIDUALS

The Paperwork Reduction Act of 1995 requires us to notify you that this information collection is in
accordance with the clearance requirements of section 3507 of the Paperwork Reduction Act of 1995. We
may not conduct or sponsor, and you are not required to respond to, a collection of information unless it
displays a valid OMB number. We anticipate that the time expended by all individuals who must complete
this form will average 5 minutes. This includes the time it will take to read instructions, gather the necessary
facts and fill out the form.

This certification is required by the regulations implementing the Drug-Free Workplace Act of 1988, 38 CFR
44, Subpart F. The regulations, published in the January 31, 1989, Federal Register (pages 4950-4952)
require certification by grantees, prior to award, that they will maintain a drug-free workplace. The
certification set out below is a material representation of fact upon which reliance will be placed when the
agency determines to award the grant. False certification or violation of the certification shall be grounds for
suspension of payments, suspension or termination of grants, or government-wide suspension or debarment
(see CFR Part 44, Section 44.100 through 44.420).

The grantee certifies that it will provide a drug-free workplace by:

(1) Publishing a statement notifying employees that the unlawful manufacture, distribution, dispensing,
possession or use of a controlled substance is prohibited in the grantee’s workplace and specifying the actions
that will be taken against employees for violation of such prohibition;

(2) Establishing a drug-free awareness program to inform employees about

(a) The dangers of drug abuse in the workplace;

(b) The grantee’s policy of maintaining a drug-free workplace;

(¢) Any available drug counseling, rehabilitation, and employee assistance programs; and

(d) The penalties that may be imposed upon employees for drug abuse violations occurring in the
workplace;

(3) Making it a requirement that each employee to be engaged in the performance of the grant be given a
copy of the statement required by paragraph (1);

(4) Notifying the employee in the statement required by paragraph (1) that, as a condition of employment
under the grant, the employee will

(a) Abide by the terms of the statement; and
(b) Notify the employer of any criminal drug statute conviction for a violation occurring in the workplace
no later than five days after such conviction;

(5) Notifying the agency within ten days after receiving notice under subparagraph (4) (b) from an employee
or otherwise receiving actual notice of such convictions;

(6) Taking one of the following actions, within 30 days of receiving notice under subparagraph (4) (b), with
respect to any employee who is so convicted;

(a) Taking appropriate personnel action against such employee, up to and including termination; or

(b) Requiring such employee to participate satisfactorily in a drug abuse assistance or rehabilitation
program approved for such purposes by a Federal, State, or local health, law enforcement, or other
appropriate agency;

(7) Making a good faith effort to continue to maintain a drug-free workplace through implementation of
paragraphs (1), (2), (3), (4), (5) and (6).

o, 10-0143 REPRODUCE LOCALLY JetForm
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{b) VA Form 10-0144—Certification Regarding Lobbying.
OMB Number: 2900-0160
Estimated Burden: 5 minutes

Qa Department of Veterans Affairs

CERTIFICATION REGARDING LOBBYING

The Paperwork Reduction Act of 1995 requires us to notify you that this information collection is in
accordance with the clearance requirements of section 3507 of the Paperwork Reduction Act of 1995. We
may not conduct or sponsor, and you are not required to respond to, a collection of information unless it
displays a valid OMB number. We anticipate that the time expended by all individuals who must complete
this form will average 5 minutes. This includes the time it will take to read instructions, gather the
necessary facts and fill out the form.

This certification is made in compliance with Section 319 of Public Law 101-121; and pursuant to the
Interim Final guidance published as part VII of the December 20, 1989, Federal Register (Pages
57306-52332).

Certification for Contracts, Grants, Loans, and Cooperative Agreements
The undersigned certified, to the best of their knowledge and belief, that:

(1) No Federal appropriated funds have been paid or will be paid, by or on behalf of the undersigned, to
any person for influencing or attempting to influence an officer or employee of any agency, a Member of
Congress, an officer or employee of congress, or an employee of a Member of Congress in connection with
the awarding of any Federal contract, the making of any Federal grant, the making of any Federal loan, the
entering into of any cooperative agreement, and the extension, continuation, renewal, amendment, or
modification of any Federal contract, grant, loan, or cooperative agreement.

(2) If any funds other than Federal appropriated funds have been paid or will be paid to any person for
influencing or attempting to influence an officer or employee of any agency, a Member of Congress, an
officer or employee of Congress, or an employee of a Member of Congress in connection with this Federal
contract, grant, loan, or cooperative agreement, the undersigned shall complete and submit Standard
Forms-LLL, "Disclosure Form to Report Lobbying," in accordance with its instructions.

(3) The undersigned shall require that the language of this certification be included in the award
documents for all subawards at all tiers (including subcontracts, subgrants, and contracts under grants, loans,
and cooperative agreements) and that all subrecipients shall certify and disclose accordingly.

This certification is a material representation of fact upon which reliance was placed when this transaction
was made or entered into. Submission of this certification is a prerequisite for making or entering into this
transaction imposed by section 1352, title 31 U.S. Code. Any person who fails to file the required
certification shall be subject to a civil penalty of not less than $10,000 and not more than $100,000 for each
such failure.

SIGNATURE OF CERTIFYING OFFICIAL DATE

NAME AND TITLE OF CERTIFYING OFFICIAL PROJECT (FAI NUMBER)

NAME AND ADDRESS OF STATE AGENCY

wrom  10-0144 REPRODUCE LOCALLY

SEP1993 (R)
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(c) VA Form 10-0148a—Certification Regarding Debarment, Suspension, Ineligibility and Voluntary Exclusion Lower
Tier Covered Transactions (To be signed by Contractor(s)).

) Department of Veterans Affairs |

Certification Regarding
Debarment, Suspension, Ineligibility and Voluntary Exclusion
Lower Tier Covered Transactions
{To be signed by Contractor(s))

This certification is required by the regulations implementing Executive Order 12549, Debarment and
Suspension, 38 CFR Part 44.510. Participants' responsibilities. The regulations were published as Part VII of
the May 26, 1988, Federal Register (pages 191600-19211). Copies of the regulations may be obtained by
contacting the person to which this proposal is submitted.

(BEFORE COMPLETING CERTIFICATION, READ INSTRUCTIONS ON REVERSE)

(1) The prospective lower tier participant certifies, by submission of this proposal, that neither it nor its
principals are presently debarred, suspended, proposed for debarment, declared ineligible, or voluntarily
excluded from participation in this transaction by any Federal department or agency.

(2) Where the prospective lower tier participant is unable to certify to any of the statements in this
certification, such prospective participant shall attach an explanation to this proposal.

Organization Name PR/Award Number of Project Name

Name and Title of Authorized Representative

Signature Date

Title 38 CFR 44.510(b)

war 2o 10-0148a
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Instructions for Certification

1. By signing and submitting this proposal, the prospective lower tier participant is providing the certification set out below.

2. The certification in this clause is a material representation of act upon which reliance was placed when this transaction was
entered into. If it is later determined that the prospective lower tier participant knowingly rendered an erroneous certification, in
addition to other remedies available to the Federal Government, the department or agency with which this transaction originated
may pursue available, remedies, including suspension and/or debarment.

3. The prospective lower tier participant shall provide immediate written notice to which this proposal is submitted it any any time
the prospective lower tier participant learns that its certification was erroneous when submitted or has become erroneous by reason
of changed circumstances.

"o "on

4. The terms "covered transaction,” "participant," "person," "primary covered transaction,” "principle," "proposal,” and
"voluntarily excluded,” as used in this clause, have the meanings set out in the Definitions and Coverage sections of rules
implementing Executive Order 12549. You may contact the person to which this proposal is submitted for assistance in obtaining a
copy of those regulations.

5. The prospective lower tier participant agrees by submitting this proposal that, should the proposed covered transaction be entered
into, it shall not knowingly enter into any lower tier covered transaction with a person who is debarred, suspended declared
ineligible, or voluntarily excluded from participation in this covered transaction, unless authorized by the department or agency
with which this transaction originated.

6. The prospective lower tier participant further agrees by submitting this proposal that it will include the clause titled "Certification
Regarding Debarment, Suspension, Ineligibility, and Voluntary Exclusion-Lower Tier Covered Transactions," without
modification, in all lower tier covered transactions and in all solicitations for lower tier covered transactions.

7. A participant in a covered transaction may rely upon a certification of a prospective participant in a lower tier covered transaction
that it is not debarred, suspended, ineligible, or voluntarily excluded from the covered transaction unless it knows that the
certification is erroneous. A participant may decide the method and frequency by which it determines the eligibility of its
principals. Each participant may, but is not required to, check the Nonprocurement List.

8. Nothing contained in the foregoing shall be construed to require establishment of a system of records in order to render in good
faith the certification required by this clause. The knowledge and information of a participant is not required to exceed that which is
normally possessed by a prudent person in the ordinary course of business dealings.

9. Except for transactions authorized under paragraph 5 of these instructions, if a participant in a covered transaction knowingly
enters into a lower tier covered transaction with a person who is suspended, debarred, ineligible, or voluntarily excluded from
participation in this transaction, in addition to other remedies available to the Federal Government, the department or agency with
which this transaction originated may pursue available remedies, including suspension and/or debarment.
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(d) VA Form 10-0148b—CERTIFICATION OF STATE MATCHING FUNDS TO QUALIFY FOR GROUP 1 ON THE
PRIORITY LIST.

\Y2\ Department of Veterans Affairs

CERTIFICATION OF STATE MATCHING FUNDS TO QUALIFY
FOR GROUP 1 ON THE PRIORITY LIST

I certify that the total (35%) State matching funds in the amount of $

is now available, or will be available by August 15, 20 __, for the proposed State home

project, FAI# . These State funds will remain available until

No further State action, other than administrative, is required to make these fund available.

Type Name and Title of Signature Date
Authorized State Budget Official

Enclosure: Copy of Act, as approved by the Governor, authorizing the project and
making available the State's 35 percent matching funds for the project. (If
the State has not appropriated the State matching funds, then, sufficient
documentation must be provided to show that the State has available the
State has matching funds for the project.)

Title 38 USC 8135 (B) (2) (A)
Title 38 CFR 59.40

waoo 10-0148b
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(e) VA Form 10-0148c—Certification Regarding Debarment, Suspension, and Other Responsibility Matters Primary
Covered Transactions.

'\ Department of Veterans Affairs

Certification Regarding
Debarment, Suspension, and Other Responsibility Matters
Primary Covered Transactions

This certification is required by the regulations implementing Executive Order 12549, Debarment and
Suspension, 38 CFR Part 44, Section 44.510, Participants' responsibilities

(BEFORE COMPLETING CERTIFICATION, READ INSTRUCTIONS ON REVERSE)

(1) The prospective primary participant certifies to the best of its knowledge and belief, that it and its principals:

(a) Are not presently debarred, suspended, proposed for debarment, declared ineligible, or voluntarily excluded from covered
transactions by any Federal department or agency;

(b) Have not within a three-year period preceding this proposal been convicted of or had a civil judgment rendered against them
for commission of fraud or a criminal offense in connection with obtaining, attempting to obtain, or performing a public
(Federal, State or local ) transaction or contract under a public transaction; violation of Federal or State antitrust statues or

commission of embezzlement, theft, forgery, bribery, falsification or destruction of records, making false statements, or
receiving stolen property;

(c) Are not presently indicted for otherwise criminally or civilly charged by a governmental entity (Federal, State or local) with
commission of any of the offenses enumerated in paragraph (1)(b) of this certification; and

(d) Have not within a three-year period preceding this application/proposal had one or more public transactions (Federal, State
or local) terminated for cause or default.

(2) Where the prospective primary participant is unable to certify to any of the statements in this certification, such prospective
participant shall attach an explanation to this proposal.

Organization Name PR/Award Number of Project Name

Name and Title of Authorized Representative

Signature Date

war 2001 10-0148¢
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Instructions for Certification

1. By signing and submitting this proposal, the prospective primary participant is providing the certification set out below.

2. The inability of a person to provide the certification required below will not necessarily result in denial of participation in this
covered tranaction. The prospective participant shall submit an explanation of why it cannot provide the certification set out below.
The certification or explanation will be considered in connection with the department or agency's determination whether to enter
into this transaction. However, failure of the prospective primary participant to furnish a certification or an explanation shall
disqualify such person from participation in this transaction.

3. The certification in this clause is a material representation of fact upon which reliance was placed when the department or
agency determined to enter into this transaction. If it is later determined that the prospective primary participant knowingly
rendered an erroneous certification, in addition to other remedies available to the Federal Government, the department or agency
may terminate this transaction for cause or default.

4. The prospective primary participant shall provide immediate written notice to the department or agency to whom this proposal is
submitted it at any time the prospective primary participant learns that its certification was erroneous when submitted or has
become erroneous by reason of changed circumstances.

"non "non

5. The terms "covered transaction," "debarred,” "suspended," "ineligible," "lower tier covered transaction," "participant," "person,"
"primary covered transaction," "principal" "proposal,”" and "voluntarily excluded," as used in this clause, have the meanings set out
in the Definitions and Coverage sections of rules implementing Executive Order 12549. You may contact the department or agency
to which this proposal is being submitted for assistance in obtain a copy of those regulations.

6. The prospective primary participant agrees by submitting this proposal that, should the proposed covered transaction be entered
into, it shall not knowingly enter into any lower tier covered transaction with a person who is debarred, suspended declared
ineligible, or voluntarily excluded from participation in this covered transaction, unless authorized by the department or agency
entering into this transaction.

7. The prospective primary participant further agrees by submitting this proposal that it will include the clause titled "Certification
Regarding Debarment, Suspension, Ineligibility, and Voluntary Exclusion-Lower Tier Covered Transactions,” provided by the
department or agency entering into this covered transaction, without modification, in all lwer tier covered transactions and in all
solications for lower tier covered transactions.

8. A participant in a covered transaction may rely upon a certification of a prospective participant in a lower tier covered transaction
that it is not debarred, suspended, ineligible, or voluntarily excluded from the covered transaction unless it knows that the
certification is erroneous. A participant may decide the method and frequency by which it determines the eligibility of its
principals. Each participant may, but is not required to, check the Nonprocurement List.

9. Nothing contained in the foregoing shall be construed to require establishment of a system of records in order to render in good
faith the certification required by this clause. The knowledge and information of a participant is not required to exceed that which is
normally possessed by a prudent person in the ordinary course of business dealings.

10. Except for transactions authorized under paragraph 6 of these instructions, if a participant in a covered transaction knowingly
enters into a lower tier covered transaction with a person who is suspended, debarred, ineligible, or voluntarily excluded from
participation in this transaction, in addition to other remedies available to the Federal Government, the department or agency may
terminate this transaction for cause or default.
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() VA Form 10-0148d—CERTIFICATION OF COMPLIANCE WITH FEDERAL REQUIREMENTS STATE HOME CON-
STRUCTION GRANT.

\‘c\ Department of Veterans Affairs

CERTIFICATION OF COMPLIANCE WITH FEDERAL REQUIREMENTS
STATE HOME CONSTRUCTION GRANT

| certify that to the best of my knowledge and belief all Federal requirements: (1)
outlined in 38 Code of federal Regulations Part 59 as they pertain to this State home
project; (2) assurances outlined in SF 424D; and (3) all mandatory comments
resulting from the design development review by the U.S. Department of Veterans
Affairs (VA) have been incorporated into construction contact(s) for this State

Veterans home project to be located at

project FAI#

Type Name and Title of Signature Date
Authorized State Official

Title 38 CFR Part 59

varomm 10-0148d
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(g) VA Form 10-0388—DOCUMENTS AND INFORMATION REQUIRED FOR STATE HOME CONSTRUCTION AND
ACQUISITION GRANTS.

A\ , DOCUMENTS AND INFORMATION REQUIRED FOR
\'t) Department of Veterans Affairs STATE HOME CONSTRUCTION AND ACQUISITION GRANTS

INITIAL APPLICATION

NOTE: An initial application should be submitted to the Chief Consultant, Geriatrics and Extended Care (114) by April 15, if the
State wishes consideration of an initial application for placement on the priority list for the next fiscal year.

1. TYPE OF GRANT APPLIED FOR:
[J acauisiTioN [J coNSTRUCTION

2. DOCUMENTATION THAT THE SITE OF THE PROJECT IS IN REASONABLE PROXIMITY TO A SUFFICIENT CONCENTRATION AND
POPULATION OF VETERANS THAT ARE 65 YEARS OF AGE AND OLDER AND THAT THERE IS A REASONABLE BASIS TO CONCLUDE THAT
THE FACILITY WHEN COMPLETE WILL BE FULLY OCCUPIED.

3. APPLICANT'S RECOMMENDATION AS TO THE PRIORITY, ANY SUBPRIORITY, AND ANY FURTHER PRIORITY FOR PURPOSES OF PLACING
THE PROJECT ON THE PRIORITY LIST FOR THE NEXT FISCAL YEAR (see 38 CFR s 59.50).

4. STANDARD FORM (SF) 424, "APPLICATION FOR FEDERAL ASSISTANCE" (mark the box labeled "pre-application” and submit the information

requested for a "preapplication”); SF 424C, "BUDGET INFORMATION-CONSTRUCTION PROGRAMS"; SF 424D, "ASSURANCES-CONSTRUCTION
PROGRAMS" AND iDESCR PTION AND SCOPE OF THE PROJECT. (Original and one copy required.)

5. ON SF 424C INCLUDE:

(1) COST ESTIMATE FOR EQUIPMENT NOT INCLUDED IN THE CONSTRUCTION CONTRACT (Not to exceed 10 percent of the construction costs)
AND

(2) CONTINGENCY COST ESTIMATE (not to exceed 5 percent of the estimated cost of project for new construction or 8 percent for remodeling projects).
6. PROJECT SITE DESCRIPTION, INCLUDING COUNTY LOCATION.

7. GOVERNOR'S LETTER OR A LETTER FROM THE AGENCY AUTHORIZED BY THE GOVERNOR WITH PROGRAM OVERSIGHT DESIGNATING
THE STATE REPRESENTATIVE AND INFORMATION THAT WILL PERMIT VA TO CONTACT THE STATE REPRESENTATIVE. THE STATE

REPRESENTATIVE MUST NOTIFY THE CHIEF CONSULTANT (114), IMMEDIATELY OF ANY CHANGES IN WHO THE STATE REPRESENTATIVE IS
AND HOW TO REACH HIM OR HER.

8. NEEDS ASSESSMENT( if adding or replacing nursing home or domiciliary beds). INCLUDE THE FOLLOWING DOCUMENTS AND SUPPORTING
JUSTIFICATIONS:

(A) DEMOGRAPHIC CHARACTERISTICS OF THE VETERAN POPULATION OF THE PROPOSED CATCHMENT AREA;
(B) AVAILABILITY OF BEDS IF GREAT TRAVEL DISTANCES (over two hours) ARE IMPOSED ON VETERANS AND THEIR FAMILIES;

(C) NUMBER OF VA NURSING HOME AND DOMICILIARY BEDS AND THE OCCUPANCY RATE AT THOSE FACILITIES FOR THE
PREVIOUS FISCAL YEAR

(D) NUMBER OF STATE NURSING HOME AND DOMICILIARY BEDS AND THE OCCUPANCY RATE OF THOSE FACILITIES FOR THE
PREVIOUS FISCAL YEAR;

(E) NUMBER OF COMMUNITY-BASED NURSING HOME BEDS AND THE OCCUPANCY RATE AT THOSE FACILITIES FOR THE PREVIOUS

FISCAL YEAR (must have full State certification). THE STATE CERTIFICATION MUST AUTHORIZE APPROPRIATE LEVEL(S) OF CARE TO ALLOW
VETERAN PLACEMENT IN THOSE FACILITIES.

(F) WAITING LISTS FOR EXISTING STATE HOME PROGRAMS;
(G) PLANS FOR ACUTE MEDICAL CARE/EMERGENCY CARE SERVICES AS MAY BE REQUIRED BY THE STATE HOME RESIDENTS AND
(H) AVAILABILITY OF QUALIFIED MEDICAL CARE PERSONNEL TO STAFF THE PROPOSED FACILITY.

9. NEEDS ASSESSMENT (IF NOT ADDING OR REPLACING NURSING HOME OR DOMICILIARY BEDS) (A) REASON FOR THE PROJECT AND (B)
THE SCOPE OF THE PROJECT.

10. IF A STATE PROPOSES NEW BEDS THAT EXCEED THE MAXIMUM NUMBER OF STATE HOME BEDS AS DEFINED IN 38 CFR 59.40, THE
STATE MUST PROVIDE DOCUMENTATION TO JUSTIFY AN EXCEPTION ON THE BASIS OF GREAT TRAVEL DISTANCES (greater than two hours)
BETWEEN A SIGNIFICANT POPULATION CENTER AND AN EXISTING STATE HOME. THE SECRETARY WILL CONSIDER AND
APPROVE/DISAPPROVE SUCH JUSTIFICATION IN THE DETERMINATION OF THE PRIORITY OF THE INITIAL APPLICATION.

11. AUTHORIZED STATE REPRESENTATIVE'S CERTIFIED STATEMENT THAT THE LIST OF THE TOTAL NUMBER OF STATE-OPERATED
NURSING HOME AND DOMICILIARY BEDS FOR VETERANS IS THE TOTAL NUMBER OF SUCH BEDS EXISTING, UNDER CONSTRUCTION, OR
PENDING APPROVAL BY VA AT THE TIME OF THE INITIAL APPLICATION.

12. SCHEMATIC DRAWINGS FOR THE PROPOSED PROJECT.

13. SPACE PROGRAM ANALYSIS ON VA FORM 10-0392, "SPACE PROGRAM ANALYSIS-NURSING HOME" (or VA Form 10-0392a, "Space Program
Analysis-Adult Day Health Care”)FOR THE PROPOSED PROJECT THAT INCLUDES A LIST OF EACH ROOM OR AREA AND THE SQUARE FOOTAGE
PROPOSED. THE PLAN SHOULD NOTE SPECIAL OR UNUSUAL SERVICES OR EQUIPMENT. THE INFORMATION ON VA FORM 10-0392, "SPACE
PROGRAM ANALYSIS-NURSING HOME" (or VA Form 10-0392a, "Space Program Analysis-Adult Day Health Care") should correspond with the charts
contained in 38 CFR 59.140 AND 59.160.

14. STATE APPLICATION IDENTIFIER NUMBER (IF APPLICABLE).
15. FIVE-YEAR CAPITAL PLAN FOR STATE'S ENTIRE STATE HOME PROGRAM, INCLUDING THE PROPOSED PROJECT.
16. FINANCIAL PLAN FOR STATE FACILITY'S FIRST THREE YEARS OF OPERATION FOLLOWING CONSTRUCTION.

17. ANY COMMENTS OR RECOMMENDATIONS MADE BY THE APPROPRIATE STATE CLEARING HOUSE PURSUANT TO POLICIES OUTLINED
IN EXECUTIVE ORDER 12372, INTERGOVERNMENTAL REVIEW OF FEDERAL PROGRAMS (PART 40 OF THIS CHAPTER). IF THE STATE HAS
NO CLEARING HOUSE, THE DESIGNATED AUTHORIZED STATE REPRESENTATIVE MUST CERTIFY COMPLIANCE WITH THIS EXECUTIVE

ORDER.

1 CERTIFY THAT THE INFORMATION SUBMITTED TO VA IS TRUE AND CORRECT TO THE BEST OF MY KNOWLEDGE]|
AND ABILITY.

SIGNATURE OF STATE REPRESENTATIVE DATE

THE LAW PROVIDES SEVERE PENALTIES FOR WILLFUL SUBMISSION OF FALSE INFORMATION.

200 10-0388
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(h) VA Form 10-0388a—ADDITIONAL DOCUMENTS AND INFORMATION REQUIRED FOR STATE HOME CON-
STRUCTION AND ACQUISITION GRANTS.

ADDITIONAL DOCUMENTS AND INFORMATION REQUIRED FOR
STATE HOME CONSTRUCTION AND ACQUISITION GRANTS

APPLICATION
1. THE STATE REPRESENTATIVE MUST SUBMIT THE FOLLOWING TO VA TO RECEIVE A GRANT:

'\ Department of Veterans Affairs

(A) STANDARD FORM (SF) 424, "APPLICATION FOR FEDERAL ASSISTANCE" (mark the box labeled "application"” and submit the information
requested for a "application”); SF 424C, "BUDGET INFORMATION-CONSTRUCTION PROGRAMS"; SF 424D, "ASSURANCES-CONSTRUCTION
PROGRAMS"; AND A COMPLETE DESCRIPTION AND SCOPE OF THE PROJECT. (Original and one copy required.)

ON FORM 424C INCLUDE:

(1) AN ESTIMATE FOR THE COST OF THE EQUIPMENT NOT INCLUDED IN THE CONSTRUCTION CONTRACT (NOT TO EXCEED 10
PERCENT OF THE CONSTRUCTION COSTS).

(2) A CONTINGENCY AND ESTIMATE (NOT TO EXCEED 5 PERCENT OF THE ESTIMATED COST OF THE PROJECT FOR NEW
CONSTRUCTION OR 8 PERCENT FOR REMODELING PROJECTS).

(B) EVIDENCE OF THE STATE AUTHORIZATION OF THE PROJECT (e.g.COPY OF THE SIGNED LEGISLATION).
(C) EVIDENCE (ACT, ISSUED BONDS, ETC.) THAT THE STATE HAS ITS SHARE OF THE ESTIMATED TOTAL COSTS OF CONSTRUCTION.

(D) VA FORM 10-0148b, "CERTIFICATION OF STATE MATCHING FUNDS."

2. AN UPDATED SPACE PROGRAM ANALYSIS FOR THE PROPOSED PROJECT THAT INCLUDES A LIST OF EACH ROOM OR AREA AND THE
SQUARE FOOTAGE PROPOSED. THE PLAN SHOULD NOTE SPECIAL OR UNUSUAL SERVICES OR EQUIPMENT. THE INFORMATION ON VA
FORM 10-0392, "SPACE PROGRAM ANALYSIS-NURSING HOME" (OR VA FORM 10-0392A, "SPACE PROGRAM ANALYSIS-ADULT DAY HEALTH
CARE") SHOULD CORRESPOND WITH THE CHARTS CONTAINED IN 38 CFR 59.140 AND 59.160. THIS ANALYS IS NEEDED ONLY IF THERE IS
A CHANGE IN THE SPACE PROGRAM ANALYSIS THAT WAS PREVIOUSLY SUBMITTED.

3. THE STATE REPRESENTATIVE MUST SUBMIT THE FOLLOWING CERTIFICATIONS TO VA BY MARCH 15 OF EACH YEAR UNTIL THE
PROJECT IS COMPLETED.

(A) VA FORM 10-0148C, "CERTIFICATION REGARDING DEBARMENT, SUSPENSION, AND OTHER RESPONSIBILITY MATTERS FOR PRIMARY
COVERED TRANSACTIONS.

(B) VA FORM 10-0143, "DEPARTMENT OF VETERANS AFFAIRS CERTIFICATION REGARDING DRUG-FREE WORKPLACE REQUIREMENTS FOR
GRANTEES OTHER THAN INDIVIDUALS"

(C) VA FORM 10-0144, "CERTIFICATION REGARDING LOBBYING"

4. IF THE STATE IS NOTIFIED THAT FEDERAL FUNDS ARE AVAILABLE, THE STATE MUST PROVIDE THESE ITEMS;

(A) A SCHEDULE OF WHEN EACH OF THE REMAINING REQUIREMENTS TO RECEIVE A PROPOSED GRANT WILL BE MET.

(B) PHASE 1 - ENVIRONMENTAL SURVEY. SITE PLAN/MAP, SITE SURVEY, AND SOIL INVESTIGATION (if applicable). DESIGN
DEVELOPMENT SITE PLAN. THE APPLICANT SHALL SUBMIT A SITE SURVEY WHICH HAS BEEN PERFORMED BY A LICENSED LAND
SURVEYOR. A DESCRIPTION OF THE SITE SHALL BE SUBMITTED NOTING THE GENERAL CHARACTERISTICS OF THE SITE. THIS SHOULD
INCLUDE SOIL REPORTS AND SPECIFICATIONS, EASEMENTS, MAIN ROADWAY APPROACHES, SURROUNDING LAND USES, AVAILABILITY
OF ELECTRICITY, WATER AND SEWER LINES, AND ORIENTATION. THE DESCRIPTION SHOULD ALSO INCLUDE A MAP LOCATING THE
EXISTING AND/OR NEW BUILDINGS, MAJOR ROADS, AND PUBLIC SERVICES IN THE GEOGRAPHIC AREA. ADDITIONAL SITE PLANS
SHOULD SHOW ALL SITE WORK INCLUDING PROPERTY LINES, EXISTING AND NEW TOPOGRAPHY, BUILDING LOCATIONS, UTILITY DATA,
AND PROPOSED GRADES, ROADS, PARKING AREAS, WALKS, LANDSCAPING, AND SITE AMENITIES.

(C) PHASE Il - ENVIRONMENTAL ASSESSMENT. (4pplies only if the outside construction exceeds 75,000 gross square feet (GSF)) THE

ENVIRONMENTAL DOCUMENTATION WILL REQUIRE APPROVAL BY VA BEFORE A FINAL AWARD OF A CONSTRUCTION OR ACQUISITION
GRANT FOR A STATE VETERANS HOME. (SEE 26.6 OF THIS CHAPTER FOR COMPLIANCE REQUIREMENTS.) WHEN THE APPLICATION
SUBMISSION REQUIRES AN ENVIRONMENTAL ASSESSMENTS, THE STATE SHALL DESCRIBE THE POSSIBLE BENEFICIAL AND/OR HARMFUL
EFFECT WHICH THE PROJECT MAY HAVE ON THE FOLLOWING IMPACT CATEGORIES:

(1) TRANSPORTATION

(2) AIR QUALITY;

(3) NOISE;

(4) SOLID WASTE;

(5) UTILITIES;

(6) GEOLOGY (soils/hydrology/flood plains),
(7) WATER QUALITY;

(8) LAND USE;

(9) VEGETATION, WILDLIFE, AQUATIC, AND ECOLOGY/WETLANDS;
(10) ECONOMIC ACTIVITIES;

(11) CULTURAL RESOURCES;

(12) AESTHETICS;

(13) RESIDENTIAL POPULATION;

w2001 10-0388a FAGETOF3
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(14) COMMUNITY SERVICES AND FACILITIES;
(15) COMMUNITY PLANS AND PROJECTS; AND
(16) OTHER

IF AN ADVERSE ENVIRONMENTAL IMPACT IS ANTICIPATED, THE ACTION TO BE TAKEN TO MINIMIZE THE IMPACT SHOULD BE
EXPLAINED IN THE ENVIRONMENTAL ASSESSMENT.

IF CONSTRUCTION OUTSIDE THE WALLS OF AN EXISTING STRUCTURE WILL INVOLVE MORE THAN 75,000 GSF, THE APPLICATION
SHALL INCLUDE AN ENVIRONMENTAL ASSESSMENT TO DETERMINE IF AN ENVIRONMENTAL IMPACT STATEMENT IS NECESSARY FOR
COMPLIANCE WITH SECTION 102(2)(C) OF THE NATIONAL ENVIRONMENTAL POLICY ACT OF 1969. IF THE PROPOSED ACTIONS
INVOLVING CONSTRUCTION OR ACQUISITION DO NOT INDIVIDUALLY OR CUMULATIVELY HAVE A SIGNIFICANT EFFECT ON THE
HUMAN ENVIRONMENT OR IF THE OUTSIDE CONSTRUCTION DOES NOT EXCEED 75,000 GSF, THE APPLICANT SHALL SUBMIT A
LETTER NOTING A CATEGORICAL EXCLUSION, SUBJECT TO APPROVAL BY VA.

(D) LETTER FROM THE STATE HISTORICAL PRESERVATION OFFICER (SHPO) AND SUBSEQUENT CLEARANCE FROM THE VA HISTORICAL
PRESERVATION OFFICER AND A COPY FROM THE SHPO STATING WHETHER THE PROJECT AREA INCLUDES ANY PROPERTIES ON,
ELIGIBLE FOR, OR LIKELY TO MEET THE CRITERIA FOR THE NATIONAL REGISTER OF HISTORIC PLACES. IF THE PROPERTY DOES, OR
MAY INCLUDE, NATIONAL REGISTER QUALITY PROPERTIES, THE LETTER FROM SHPO SHOULD DISCUSS THE DETERMINATION OF
EFFECT OF THE PROPOSED PROJECT ON SUCH PROPERTY.

(E) DESIGN DEVELOPMENT (35 percent) DRAWINGS. THE APPLICANT SHALL PROVIDE TO THE DEPARTMENT OF VETERANS AFFAIRS
ONE SET OF SEPIAS AND EIGHT SETS OF PRINTS, ROLLED INDIVIDUALLY PER SET, TO EXPEDITE THE REVIEW PROCESS. PLEASE SEND
DIRECTLY TO THE OFFICE OF CONSTRUCTION MANAGEMENT, FACILITIES QUALITY SERVICE (181A), WITH A COPY OF THE
TRANSMITTAL LETTER TO BE CHIEF, STATE HOME CONSTRUCTION PROGRAM (114). THE DRAWINGS MUST INDICATE THE
DESIGNATION OF ALL SPACES, SIZE OF AREAS AND ROOMS AND INDICATE IN OUTLINE THE FIXED AND MOVABLE EQUIPMENT AND
FURNITURE. THE DRAWINGS MUST BE DRAWN AT 1/4" SCALE. BEDROOM AND TOILET LAYOUTS, SHOWING CLEARANCES AND UFAS

REQUIREMENTS, SHOULD BE SHOWN 1/4" SCALE. THE TOTAL FLOOR AND ROOM AREAS SHALL BE SHOWN IN THE DRAWINGS. THE
DRAWINGS MUST INCLUDE:

(1) PLAN OF ANY PROPOSED DEMOLITION WORK;

(2) A PLAN FOR EACH FLOOR. FOR RENOVATIONS, THE EXISTING CONDITIONS AND EXTENT OF NEW WORK SHOULD BE
CLEARLY DELINEATED;

(3) ELEVATIONS;

(4) SECTIONS AND TYPICAL DETAILS;
(5) ROOF PLAN;

(6) FIRE PROTECTION PLANS; AND

(8) TECHNICAL ENGINEERING PLANS, INCLUDING STRUCTURAL, MECHANICAL, PLUMBING, AND ELECTRICAL DRAWINGS.

IF THE PROJECT INVOLVES ACQUISITION, OR RENOVATION, THE STATE SHOULD INCLUDE THE CURRENT AS-BUILT SITE PLAN, FLOOR
PLANS AND BUILDING SECTIONS THAT SHOW THE PRESENT STATUS OF THE BUILDING AND A DESCRIPTION OF THE BUILDING'S
CURRENT USE AND TYPE OF CONSTRUCTION.

(F) DESIGN DEVELOPMENT OUTLINE SPECIFICATIONS. THE STATE SHALL PROVIDE EIGHT COPIES OF OUTLINE SPECIFICATIONS WHICH
SHALL INCLUDE A GENERAL DESCRIPTION OF THE PROJECT, SITE, ARCHITECTURAL, STRUCTURAL, ELECTRICAL, AND MECHANICAL
SYSTEMS SUCH AS ELEVATORS, NURSES' CALL SYSTEM, AIR CONDITIONING, HEATING PLUMBING, LIGHTING, POWER, AND INTERIOR
FINISHES (floor coverings, acoustical material, and wall and ceiling finishes).

(G) DESIGN DEVELOPMENT COST ESTIMATES. TWO COPIES OF THE UPDATED SF 424 AND SF 424C COST ESTIMATES MUST BE
INCLUDED IN THE APPLICATION TO VA. ESTIMATES MUST SHOW THE ESTIMATED COST OF THE BUILDINGS OR STRUCTURES TO BE
ACQUIRED OR CONSTRUCTED IN THE PROJECT. COST ESTIMATES MUST LIST THE COST OF CONSTRUCTION, CONTRACT
CONTINGENCY, FIXED EQUIPMENT NOT INCLUDED IN THE CONTRACT, OTHER EQUIPMENT, ARCHITECT'S FEES, AND CONSTRUCTION
SUPERVISION AND INSPECTION. THE ALLOWANCE FOR EQUIPMENT, NOT INCLUDED IN THE CONSTRUCTION CONTRACT. MUST NOT
EXCEED 10 PERCENT OF THE CONSTRUCTION OR ACQUISITION CONTRACT COST. THE VA ALLOWANCE FOR CONTINGENCIES SHALL
NOT EXCEED 5 PERCENT OF THE TOTAL PROJECT COST FOR NEW CONSTRUCTION OR 8 PERCENT OF THE TOTAL PROJECT COST FOR

RENOVATION PROJECTS. IF THE PROJECT INVOLVES NON-FEDERAL PARTICIPATING AREAS, SUCH COSTS SHOULD BE ITEMIZED
SEPARATELY.

(H) REASONABLE ASSURANCE THAT THE STATE HOME, OR ANOTHER AGENCY OR INSTRUMENTALITY OF THE STATE HAS TITLE TO
THE SITE FOR THE PROJECT.

5. IF ALL REQUIREMENTS FOR A GRANT ARE NOT MET PRIOR TO THE END OF A FISCAL YEAR, A STATE MAY BE ELIGIBLE FOR A
CONDITIONAL APPROVAL OF A GRANT UNDER THE PROVISIONS OF 38 CFR 59.70.
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SPECIFICATIONS).

GRANT".

6. THE STATE REPRESENTATIVE MUST SUBMIT THE FOLLOWING BY SEPTEMBER 15:

(A) FINAL DRAWINGS AND SPECIFICATIONS (700 PERCENT) (ONE LABELED SET OF MICROFICHE APERTURE CARDS, MICROFILM, OR
COMPACT DISC/READ ONLY MEMORY (CDROM) COMPACT LASER DISC, WITH 100% CONSTRUCTION DOCUMENTS (PLANS AND

(B) ADVERTISEMENT FOR THE PROPOSED PROJECT AND REQUEST FOR BIDS.

(C) TWO COPIES OF THE ITEMIZED BID TABULATIONS.
((D) COMPLETED VA FORM 10-0148D, CERTIFICATION OF COMPLIANCE WITH FEDERAL REQUIREMENTS STATE HOME CONSTRUCTION

(E) REVISED SF 424, SF 424C BUDGET PAGES, BASED ON THE SELECTED BIDS (including final cost for all items in the project).

(F) THREE SIGNED ORIGINALS OF THE MEMORANDUM OF AGREEMENT THAT INCLUDES PROVISIONS IN THE SAMPLE MEMORANDUM
OF AGREEMENT VA FORM 10-5348 AS SET FORTH IN 38 CFR 59.160.

7 THE STATE REPRESENTATIVE MUST SUBMIT THE FOLLOWING TO VA PRIOR TO GRANT AWARD:

(A) VA FORM 10-0148a, "CERTIFICATION REGARDING DEBARMENT, SUSPENSION, INELIGIBILITY AND VOLUNTARY EXCLUSION LOWER
TIER COVERED TRANSACTIONS (7O BE SIGNED BY THE CONTRACTOR(S)).

ABILITY.

I CERTIFY THAT THE INFORMATION SUBMITTED IS TRUE AND CORRECT TO THE BEST OF MY KNOWLEDGE AND

SIGNATURE OF STATE REPRESENTATIVE

DATE

PAGE 3 0OF 3
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(i) VA Form 10-0388b—DOCUMENTS/CERTIFICATIONS REQUIRED FOR STATE HOME CONSTRUCTION AND AC-

QUISITION GRANTS.

Department of Veterans Affairs

DOCUMENTS/CERTIFICATIONS REQUIRED FOR STATE
HOME CONSTRUCTION AND ACQUISITION GRANTS

POST-GRANT REQUIREMENTS

THE STATE REPRESENTATIVE MUST SUBMIT TO VA THE FOLLOWING PRIOR TO THE FINAL PAYMENT OF GRANT FUNDS OR WHEN
SPECIFIED BELOW:

(1) A SF 271, "OUTLAY REPORT AND REQUEST FOR REIMBURSEMENT FOR CONSTRUCTION PROGRAMS".

(2) A FINAL EQUIPMENT LIST (prior to completion of construction) A SEPARATE, COMPLETE ITEMIZED LIST TO INCLUDE FIXED AND OTHER
EQUIPMENT (not including equipment in the construction contracty) BY CATEGORY WITH THE COST, QUANTITY, AND PLACEMENT IN
ACCORDANCE WITH THE FINAL DRAWINGS, BUT NOT INCLUDING CONSUMABLE GOODS OR OFFICE SUPPLIES. (NOTE: if no equipment is
involved in the project, a statement to that effect should be included in the request for the final architectural/engineering inspection.) THIS EQUIPMENT LIST
MUST BE APPROVED BY VA PRIOR TO FINAL CLAIM PAYMENT.

(3) A REQUEST IN WRITING FOR THE FINAL ARCHITECTURAL/ENGINEERING INSPECTION, INCLUDING THE NAME AND TELEPHONE
NUMBER OF THE LOCAL POINT OF CONTACT FOR THE PROJECT.

(4) A FINAL CLAIM FOR PAYMENT ON SF 271, "OUTLAY REPORT AND REQUEST FOR REIMBURSEMENT FOR CONSTRUCTION
PROGRAMS". ADD THE STATEMENT "IT IS HEREBY AGREED THAT THE MONETARY COMMITMENT OF THE FEDERAL GOVERNMENT
WILL HAVE BEEN MET AND THE PROJECT WILL BE CONSIDERED TERMINATED UPON PAYMENT OF THIS VOUCHER."

(5) EVIDENCE THAT THE STATE HAS MET ITS RESPONSIBILITY FOR AN AUDIT UNDER THE SINGLE AUDIT ACT OF 1984 AND 59.124
OF THIS PART, IF APPLICABLE.

I CERTIFY THAT THE INFORMATION SUBMITTED IS TRUE AND CORRECT TO THE BEST OF MY KNOWLEDGE AND
ABILITY.

SIGNATURE OF STATE REPRESENTATIVE DATE

VA FORM

war 2001 10-0388b
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33871

(j) VA Form 10-0392—STATE HOME CONSTRUCTION GRANT PROGRAM SPACE PROGRAM ANALYSIS—NURSING

HOME AND DOMICILIARY.

A , STATE HOME CONSTRUCTION GRANT PROGRAM SPACE
(MUBLLLUUTACE LN PROGRAM ANALYSIS - NURSING HOME AND DOMICILIARY

PROJECT LOCATION

PROJECT NAME:

FAI#

NUMBER OF BEDS IN PROJECT

1. SUPPORT FACILITIES PROFOSEDBY | vacrireria | o700 W8
ADMINISTRATOR'S OFFICE 200
ASST. ADMINISTRATOR 150
MEDICAL OFFICER, DIRECTOR OF NURSING OR EQUIVALENT 150
NURSES' OFFICE AND DICTATION AREA 120
GENERAL ADMINISTRATION (each office/person) 120
120
120
120
120
120
120
120
120
MAY INCLUDE: MEDICAL RECORDS 120
SOCIAL SERVICES 120
RECEPTION/INFORMATION 120
CLERICAL STAFF (Each) # 80@
COMPUTER AREA 40
CONFERENCE ROOM/CONSULTATION AREA/IN-SERVICE TRAINING 500
LOBBY/WAITING AREA " 503ﬁi'?600
PUBLIC TOILETS (MALE, FEMALE) 25/FIXTURE
PHARMACY AR | AS REQUIRED AR
DIETETIC SERVICE AR| AS REQUIRED AR
DINING AREA 20/BED
CANTEEN, RETAIL SALES 2/BED
VENDING MACHINE (450 nléE.E/[f)acinty)
RESIDENTS TOILETS 25/FIXTURE
CHILD DAYCARE AR| AS REQUIRED AR
MEDICAL SUPPORT (Each) 140
140
140
STAFF OFFICES (Each) 120
EXAM/TREATMENT (Each) 120
FAMILY COUNSELING (Each) 120
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1. SUPPORT FACILITIES(Continued) PROS?E{EE BY | VA CRITERIA N

BARBER AND/OR BEAUTY 140
MAIL ROOM 120
JANITORS CLOSET 40
MULTIPURPOSE ROOM 15/BED
EMPLOYEE LOCKERS #EMPL. 6/EMPLOYMENT

LOUNGE 120

TOILETS 25/FIXTURE
CHAPEL 450
PHYSICAL THERAPY 5/BED

OFFICE, IF REQUIRED 120
OCCUPATIONAL THERAPY 5/BED

OFFICE, IF REQUIRED 120
LIBRARY 1.5/BED
BUILDING MAINTENANCE STORAGE 2.5/BED
RESIDENT STORAGE 6/BED \
GENERAL WAREHOUSE STORAGE (medical, dietary) 6/BED
GENERAL LAUNDRY AR | AS REQUIRED AR

SUPPORT FACILITIES SUB-TOTAL;(No "As Required" Areas)
AS REQUIRED AREAS: AR | AS REQUIRED AR
2. BED UNITS v

ONE # ROOMS X @ = 150
TWO # ROOMS X @ = 245
LARGE 2 # ROOMS X @ = (2 Unit Max) 305
THREE # ROOMS X @ = 370
FOUR # ROOMS X @ = 460
LOUNGE AREAS: RESIDENT LOUNGE W/STORAGE 8/BED
RESIDENT QUIET ROOM 3/BED
CLEAN UTILITY 120
SOILED UTILITY 105
LINEN STORAGE 150
GENERAL STORAGE 100
NURSES STATION, WARD SECRETARY 260
MEDICATION ROOM 75
EXAMINATION/TREATMENT ROOM 140
WAITING AREA 50 .
UNIT SUPPLY AND EQUIPMENT 50
STAFF TOILET 25/FIXTURE
STRETCHER/WHEELCHAIR STORAGE 100
KITCHENETTE 120
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1. SUPPORT FACILITIE ntinued, PROPOSED BY ITERIA TOTAL VA
S(Co “ 4 STATE VACR ALLOWED

JANITOR CLOSET 40

RESIDENT LAUNDRY 125

TRASH COLLECTION

OTHER (Justify)

UNIT SUB-TOTAL:

TIMES NO. OF UNITS: X

SUB TOTAL-ALL BED UNITS:

3. BATHING AND TOILET FACILITIES

A. PRIVATE OR SHARED FACILITIES

WHEELCHAIR FACILITIES # ROOMS X @ = 25/FIXTURE
(60% OF TOTAL, MINIMUM COMPLIANCE WITH UFAS) 25/FIXTURE
STANDARD FACILITIES # ROOMS X @ = 15/FIXTURE

25/FIXTURE

B. FULL BATHROOM

# ROOMS X @ = 75

25/FIXTURE

C. CONGREGATE BATHING FACILITIES

FIRST TUB/SHOWER

EACH ADDITIONAL FIXTURE#

UNIT SUB-TOTAL:

TIMES NO.OF UNITS:

SUB-TOTAL-ALL UNIT TOILETS

NOTE 1: If Bed Units vary in bed numbers, program, or design, reproduce Bed Unit forms, as required (pages 2 & 3), and fill

out for each

NOTE 2: Mechanical, electrical and other engineering/utility areas, in addition to engineering workshops and circulation space, are not included in

the Space Analysis or the Percentage of Participation calculations.

NOTE 3: All areas not shown on this form must be justified, on a programmatic medical care or state imposed regulatory basis, in order for VA to

_participate in the funding of that space.

TOTALS PROFOSEDBY | VACRITERIA | hrows
COMPREHENSIVE SUB-TOTALS
SUPPORT FACILITIES - CRITERIA
SUPPORT FACILITIES - AS REQUIRED AR
BED UNITS
BATHING AND TOILET FACILITIES
GRAND TOTALS - CRITERIA AREAS:
GRAND TOTALS - AS REQUIRED AREAS: AR

If prepared by State:
I certify that this accurately reflects the proposed Space Program Analysis for this project
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PROPOSED BY | TOTAL VA
COMPUTATIONS STATE ALLOWED
ANALYSIS
CRITERIA AREAS
10% DEVIATION +
AS REQUIRED AREAS + AR | + AR
TOTAL STATE PROPOSED: l TOTAL VA ALLOWED:

FORMULA FOR % OF VA PARTICIPATION:
VA ALLOWED: X .65

= %

STATE PROPOSED:

OFFICIAL PERCENTAGE OF VA STATE PROPOSED PARTICIPATION = %

CERTIFIED DATE

State Home Grant Program, Office of Facilities Management (181A)
811 Vermont Avenue, NW, Washington, D.C. 20420

Page 4 or 4
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(k) VA Form 10-0392a—STATE HOME CONSTRUCTION GRANT PROGRAM SPACE PROGRAM ANALYSIS—ADULT
DAY HEALTH CARE.

A IEBIIEIUEIN <5 At PROGRAM ANALYSIS - ADULT DAY HEALTH CARE
PROJECT LOCATION
PROJECT NAME: FAI# NUMBER BEDS IN PROJECT
1. SUPPORT FACILITIES Mnoer of Participants P Rog?:f? BY | VA CRITERIA TA?Iétv‘E’S
ADMINISTRATOR'S OFFICE 200
ASST. ADMINISTRATOR 150
MEDICAL OFFICER, DIRECTOR OF NURSING OR EQUIVALENT 150
NURSES' OFFICE AND DICTATION AREA 120
GENERAL ADMINISTRATION (each office/person) 120
120
120
120
120
120
120
120
120
MAY INCLUDE: MEDICAL RECORDS 120
SOCIAL SERVICES 120
RECEPTION/INFORMATION 120
CLERICAL STAFF (Each) # 80@
COMPUTER AREA 40
CONFERENCE ROOM/CONSULTATION AREA/IN-SERVICE TRAINING 500
LOBBY/WAITING AREA e 600,
PUBLIC TOILETS (MALE, FEMALE) 25/FIXTURE
DIETETIC SERVICE AR | ASREQUIRED AR
DINING AREA 20/PARTICIPANT
CANTEEN, RETAIL SALES 2/PARTICIPANT
VENDING MACHINE 1/PARTICIPANT
PARTICIPANTS TOILETS 25/FIXTURE
MEDICAL SUPPORT (Each) 140@
140
140
140
140
140
MAIL ROOM 120
JANITORS CLOSET 40
wanzo0 10-0392a Fage 1 of 3
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1. SUPPORT FACILITIES(Continued) PRO;? :55 BY| VA cRITERIA 1‘3[3&‘5'3

MULTIPURPOSE ROOM 15/PARTICIPANT
EMPLOYEE LOCKERS #EMPL. 6/EMPL.
LOUNGE 120
TOILETS 25/FIXTURE
PHYSICAL THERAPY 5/PARTICIPANT

OFFICE, IF REQUIRED 120
OCCUPATIONAL THERAPY 5/PARTICIPANT

OFFICE, IF REQUIRED 120
LIBRARY 1.5/PARTICIPANT
BUILDING MAINTENANCE STORAGE 2.5/PARTICIPANT
RESIDENT STORAGE 6/PARTICIPANT
GENERAL WAREHOUSE STORAGE (medical, dietary) AR | 6/PARTICIPANT AR
GENERAL LAUNDRY AS REQUIRED

SUPPORT FACILITIES SUB-TOTAL;(No "As Required” Areas)
AS REQUIRED AREAS: AR | AS REQUIRED AR

2. OTHER AREAS

RESIDENT QUIET ROOM

3/PARTICIPANT

CLEAN UTILITY 120
SOILED UTILITY 105
LINEN STORAGE 150
GENERAL STORAGE 100
NURSES STATION, WARD SECRETARY 260
MEDICATION ROOM 75
EXAMINATION/TREATMENT ROOM 140
WAITING AREA 50
PROGRAM SUPPLY AND EQUIPMENT 50
STAFF TOILET 25/FIXTURE
STRETCHER/WHEELCHAIR STORAGE 100
KITCHENETTE 120
JANITOR CLOSET 40
RESIDENT LAUNDRY 120

TRASH COLLECTION

OTHER (Justify)

UNIT SUB-TOTAL:

TIMES NO. UNITS:

SUB TOTAL:

Page 2 of 3
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3. BATHING AND TOILET FACILITIES

PROPOSED BY
STATE

VA CRITERIA

TOTAL VA
ALLOWED

A. PRIVATE OF SHARED FACILITIES

WHEELCHAIR FACILITIES # ROOMS X @ = 25/FIXTURE
(60% OF TOTAL, MINIMUM COMPLIANCE WITH UFAS) 25/FIXTURE
STANDARD FACILITIES # ROOMS X @ = 15/FIXTURE
25/FIXTURE
FULL BATHROOM # ROOMS X @ = 75
25/FIXTURE
CONGREGATE BATHING FACILITIES - FIRST TUB/SHOWER 80
EACH ADDITIONAL FIXTURE # 25

UNIT SUB-TOTAL:

TIMES NO. OF UNITS:

X

X

SUB-TOTAL - ALL UNIT TOILETS

NOTE 1: Mechanical, electrical and other engineering/utility areas, in addition to engineering workshops and circulation space, are not

included in the Space Analysis or the Percentage of Participation calculations.

NOTE 2: A/l areas not shown on this form must be justified, on a programmatic medical care or state imposed regulatory basis, in order

Jfor VA to participate in the funding of that space.

33877

PrososR BRlgS
COMPREHENSIVE SUB-TOTALS
SUPPORT FACILITIES - CRITERIA
SUPPORT FACILITIES - AS REQUIRED AR AR
BATHING AND TOILET FACILITIES
GRAND TOTALS - CRITERIA AREAS:
GRAND TOTALS - AS REQUIRED AREAS: AR AR
If prepared by State:
I certify that this accurately reflects the proposed Space Program Analysis for this project:
Signature Date
COMPUTATIONS PRO;?E?E BY AléLYo\‘IIYAED

ANALYSIS

CRITERIA AREAS

10% DEVIATION +

AS REQUIRED AREAS + +

TOTAL STATE PROPOSED: l I TOTAL VA ALLOWED: [ ]
FORMULA FOR % OF VA PARTICIPATION:
VA ALLOWED: x .65
= %
STATE PROPOSED:
OFFICIAL PERCENTAGE OF VA PARTICIPATION = %
CERTIFIED DATE

State Home Grant Program, Office of Facilities Management (181A)
811 Vermont Avenue, NW, Washington, D.C. 20420

Page 3 of 3
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(1) VA Form 10-5348—SAMPLE MEMORANDUM OF AGREEMENT.

‘\ Department of Veterans Affairs

SAMPLE MEMORANDUM OF AGREEMENT
(NOTE: Contact Chief Consultant (114) for Electronic Version)

Memorandum of Agreement for a Grant
to Construct or Acquire a State Veterans Home

This Memorandum of Agreement is hereby made by and between
The Department of Veterans Affairs (VA)
810 Vermont Avenue, NW, Washington, D.C. 20420, and

has submitted to VA an application for a grant to (construct, ac?uire% a (nursing home,
domiciliary, adult day healthcare) facility for veteransin _________ (Federal A;;plication Identifier: FAI) for this project
is . The parties agree that this application meets the requirements of Federal Law for this grant. The estimated total cost of
gconstruction and/or acquisition), including equipment, in which VA will participate, is $_____. The VA grant will total up to

, but will not exceed sixty-five(65) percent of the actual cost of (construction, acquisition) as determined by the final
audit. In consideration of the foregoing, the parties hereto mutually agree as follows:

(@)) certifies that the plans and specifications included in the application meet all applicable Federal
requirements.

(2) agrees that it will (construct, acquire) the facility, (a description of the project, including number of
beds are added or replaced), to be completed in accordance with the documentation submitted by the State.

3) agrees to comply strictly with the assurances contained in the documentation submitted.

(4? agrees to enter into a contract to (construct, acquire) (a description of the project, including number
of beds are added or replaced), within 90 days of the date on which both parties have signed this agreement.

(5) agrees to periodically inspect the project and certify to the Chief Consultant for Geriatrics and
Extended Care Strategic Healthcare Group, 810 Vermont Avenue, NW, Washington, D.C. 20420, for payment of such sums
which it deems are payable by VA.

(6) agrees to furnish any additional State funds needed to complete the project.

7 agrees that, upon completion of the project, it will provide adequate financial support to maintain
and operate the facility.

®) agrees that following completion of the project, it will open at least eight beds per month until the
project area is filled.

C) agrees that it will use the facilities principally to furnish veterans (nursing home care, domiciliary
care, adult day health care) and that not more than 25 percent of the bed occupancy at any one time will consist of residents
who are not receiving such level of care as veterans.

(10). agrees that it will operate and maintain the facility in conformance with State standards and with all
applicable State and local laws, codes, regulations and ordinances, and in conformance with the standards prescribed by VA.

(11) - - agrees that it will make such reports in such form and containing such information as the Secretarﬁ
may from time to time reasonably require, and give the Secretary, upon demand, access to the records upon which suc
information is based.

The Secretary of the Department of Veterans Affairs hereby approves the project. After certifies its
(construction, acquisition) costs as set forth in paragraph (5) above, the Secretary agrees to make partial payments of the grant to
cover the costs certified. VA payments will be limited to the unpaid obligated balance of the grant for actual incurred costs for this
project.

This grant is subject to the recapture provisions stated in 38 CFR 59.110.

IN WITNESS WHEREOF, the parties have hereunto affixed their signature on the dates indicated

State Representative Date

Secretary of the Department of Veterans Affairs Date

wanz0n 10-5348
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(m) Standard Form 271—OUTLAY REPORT AND REGUEST FOR REIMBURSEMENT FOR CONSTRUCTION PRO-
GRAMS.

Approved by Office of Management and ]PAGE OF

OUTLAY REPORT AND REQUEST FOR REIMBURSE- | Budget, No. 80-R0O181 | PAGES
MENT FOR CONSTRUCTION PROGRAMS 1. TYPE OF REQUEST 2. DASIS OF REQUEST
(See instructions on back) (3 mnar [ parmiac [ casu [J accruaL

5. PARTIAL PAYMENT REQUEST NO.

w

FEDERAL SPONSORING AGENCY ANDD ORGANIZATIONAL ELEMENT TO | 4. FEDERAL GRANT OR OTHER

WHICH THIS REPORT IS SUBMITTE IDENTIFYING NUMBER ASSIGNED
BY FEDERAL AGENCY

PERIOD COVERED BY THIS REPORT

-

7. RECIPIENT ACCOUNT OR OTHER
IDENTIFYING NUMBER

EMPLOYER IDENTIFICATION
NUMBER

FROM (Month, day, vear) TO (Month, day, year)

9. RECIPIENT ORGANIZATION 10. PAYEE (Where check should be sent if different than item 9)

Name Name
No. and No. and
Street : Street
City,
State and Stue( m\d
ZIP Code : ZIP Code
11. STATUS OF FUNDS
PROGRAMS—FUNCTIONS—ACTIVITIES

CLASSIFICATION (e) (b) (¢) TOTAL
a. Administrative expense $ $ $ $
b. Preliminary expense

. Land, structures, right-of-way

o

a

. Architectural engineering basic fees

Other architectural engineering fees

L

-

. Project inspection fees

g. Land development

-

. Relocation expense

. Relocation payments to individuals and
businesses

. Demolition and removal

Construction and project improvement
cost

x

. Equipment

m. Miscellaneous cost

. Total cumulative to date (sum of lines

n
a thru m)
o. Deductions for program income
p. Net cumulative to date (Line n minus
line 0)
q. Federal share to date
r. Rehabilitation grants (1009% reim-
bursement)
s. Total Federal share (sum of lines q
and r)
t. Federal payments previously re-
quested
u. Amount requested for reimbursement $ $ $ $
v. Percentage of physical completion of
project % % % %
SIGNATURE OF AUTHORIZED CERTIFYING DATE REPORT
12. CERTIFICATION SFRICIAL SUBMITTED

| certify that to the best of my knowledge
and belief the billed costs or disburse-
ments are in accordance with the terms
of the project and that the reimbursement
represents the Federal share due which
has not been previously requested and
that an inspection has been performed
and all work is in accordance with the
terms of the award.

a. RECIPIENT

TYPED OR PRINTED NAME AND TITLE

TELEPHONE (Area code,
number and extension)

b. Representative
certifying to line
11v.

SIGNATURE OF AUTHORIZED CERTIFYING
OFFICIAL

DATE SIGNED

TYPED OR PRINTED NAME AND TITLE

TELEPHONE (Area code
number and extension)

271-102

STANDARD FORM 271 (7-76)

and Budget

Cir. No. A—lll)
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Item

INSTRUCTIONS

Please type or print legibly. Items 3, 4, 5, 8, 9, 10, 11s, and 11v are self-explanatory; specific instructions
for other items are as follows:

Entry

Item

Entry

11

lla

11b

11c

11d

1le

11f

11h

11i

Mark the appropriate box. If the request is final, the
amounts billed should represent the final cost of the
project.

Show whether amounts are computed on an accrued
expenditure or cash disbursement basis.

Enter the employer identification number assigned by
the U.S. Internal Revenue Service [or FICE (institution)
code if requested by the Federal agency].

This space is reserved for an account number or other
identifying number that may be assigned by the
recipient.

The purpose of vertical columns (a) through (c) is to
provide space for separate cost breakdowns when a
large project has been planned and budgeted by pro-
gram, function or activity. If additional columns are
needed, use as many additional forms as needed and
indicate page number in space provided in upper right;
however, the summary totals of all programs, func-
tions, or activities should be shown in the '‘total”
column on the first page. All amounts are reported on
a cumulative basis.

Enter amounts expended for such items as travel, legal
fees, rental, of vehicles and any other administrative
expenses. Include the amount of interest expense
when authorized by program legislation. Also show
the amount of interest expense on a separate sheet.

Enter amounts pertaining to the work of locating and
designing, making surveys and maps, sinking test
holes, and all other work required prior to actual
construction.

Enter all amounts directly associated with the acquisi-
tion of land, existing structures and related right-of-
way.

Ener basic fees for services of architectural engineers.

Enter other architectural engineering services. Do not
include any amounts shown on line d.

Enter inspection and audit fees of construction and
related programs.

Enter all amounts associated with the development of
land where the primary purpose of the grant is land
improvement. The amount pertaining to land develop-
ment normally associated with major construction
|§hou‘l(d be excluded from this category and entered on
ine K.

Enter the dollar amounts used to provide relocation
advisory assistance and net costs of replacement hous-
ing (last resort). Do not include amounts needed for
relocation administrative expenses; these amounts
should be included in amounts shown on line a.

Ent‘er. the amount of relocation payments made by the
recipient to displaced persons, farms, business con-
cerns, and nonprofit organizations.

11j

11k

11

11m

11n

1lo

11p

11q

11r

11t

11u

12a

12b

Enter gross salaries and wages of employees of the
recipient and payments to third party contractors di-
rectly engaged in performing demolition or removal of
structures from developed land. All proceeds from the
sale of salvage or the removal of structures should be
credited to this account; thereby reflecting net
amounts if required by the Federal agency.

Enter those amounts associated with the actual con-
struction of, addition to, or restoration of a facility.
Also, include in this category, the amounts for project
improvements such as sewers, streets, landscaping,
and lighting.

Enter amounts for all equipment, both fixed and mov-
able, exclusive of equipment used for construction. For
example, permanently attached laboratory tables, built-
in audio visual systems, movable desks, chairs, and
laboratory equipment.

Enter the amounts for all items not specifically men-
tioned above.

Enter the total cumulative amount to date which
should be the sum of lines a through m.

Enter the total amount of program income applied to
the grant or contract agreement except income in-
cluded orm line j. Identify on a separate sheet of paper
the sources and types of the income.

Enter the net cumulative amount to date which should
be the amount shown on line n minus the amount
on line o.

Enter the Federal share of the amount shown on line p.

Enter the amount of rehabilitation grant payments
made to individuals when program legisiation provides
100 percent payment by the Federal agency.

Enter the total amount of Federal payments previously
requested, if this form is used for requesting reim-
bursement.

Enter the amount now being requested for reimburse-
ment. This amount should be the difference between
the amounts shown on lines s and t. If different, ex-
plain on a separate sheet.

To be completed by the recipient official who is re-
sponsible for the operation of the program. The date
should be the actual date the form is submitted to the
Federal agency.

To be completed by the official representative who

is certifying to the percent of project completion as
provided for in the terms of the grant or agreement.

STANDARD FORM 271 (7-7R)
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(n) Standard Form 424—APPLICATION FOR FEDERAL ASSISTANCE.

APPLICATION FOR
FEDERAL ASSISTANCE

OMB Approval No. 0348-0043

2. DATE SUBMITTED

Applicant Identifier

1. TYPE OF SUBMISSION:

Application
Construction

[[] Non-Construction

Preapplication

[] construction
D Non-Construction

3. DATE RECEIVED BY STATE

State Application Identifier

4. DATE RECEIVED BY FEDERAL AGENCY

Federal |dentifier

5. APPLICANT INFORMATION

Legal Name:

Organizational Unit:

Address (give city, county, State, and zip code):

this application (give area code)

Name and telephone number of person to be contacted on matters involving

6. EMPLOYER IDENTIFICATION NUMBER (E/N):

-]

7. TYPE OF APPLICANT: (enter appropriate letter in box)

8. TYPE OF APPLICATION:
E] New

If Revision, enter appropriate letter(s) in box(es)

A. Increase Award B. Decrease Award
D. Decrease Duration Other(specify):

[] continuation

[] revision

10

C. Increase Duration

A. State H. Independent School Dist.

B. County 1. State Controlled Institution of Higher Learning
C. Municipal J. Private University

D. Township K. Indian Tribe

E. Interstate L. Individual

F. Intermunicipal
G. Special District

M. Profit Organization
N. Other (Specify)

9. NAME OF FEDERAL AGENCY:

10. CATALOG OF FEDERAL DOMESTIC ASSISTANCE NUMBER:

TITLE:

L=

11. DESCRIPTIVE TITLE OF APPLICANT'S PROJECT:

12. AREAS AFFECTED BY PROJECT (Cities, Counties, States, elc.):

13. PROPOSED PROJECT 14. CONGRESSIONAL DISTRICTS OF:
Start Date Ending Date  |a. Applicant b. Project
15. ESTIMATED FUNDING: 16. IS APPLICATION SUBJECT TO REVIEW BY STATE EXECUTIVE
ORDER 12372 PROCESS?
a. Federal $ o0
a. YES. THIS PREAPPLICATION/APPLICATION WAS MADE
b. Applicant $ ° AVAILABLE TO THE STATE EXECUTIVE ORDER 12372
PROCESS FOR REVIEW ON:
c. State $ 2
DATE
d. Local $ 00
b. No. [J PROGRAM IS NOT COVERED BY E. O. 12372
e. Other $ 20 [1 OR PROGRAM HAS NOT BEEN SELECTED BY STATE
FOR REVIEW
f. Program Income $ 0
17.1S THE APPLICANT DELINQUENT ON ANY FEDERAL DEBT?
g. TOTAL $ % Ov e
es If "Yes," attach an explanation. D No

18. TO THE BEST OF MY KNOWLEDGE AND BELIEF, ALL DATA IN THIS APPLICATION/PREAPPLICATION ARE TRUE AND CORRECT, THE
DOCUMENT HAS BEEN DULY AUTHORIZED BY THE GOVERNING BODY OF THE APPLICANT AND THE APPLICANT WILL COMPLY WITH THE
ATTACHED ASSURANCES IF THE ASSISTANCE IS AWARDED.

a. Type Name of Authorized Representative

b. Title

c. Telephone Number

d. Signature of Authorized Representative

e. Date Signed

Previous Edition Usable
Authorized for Local Reproduction

Standard Form 424 (Rev. 7-97)
Prescribed by OMB Circular A-102
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INSTRUCTIONS FOR THE SF-424

Public reporting burden for this collection of information is estimated to average 45 minutes per response, including time for reviewing
instructions, searching existing data sources, gathering and maintaining the data needed, and completing and reviewing the collection of
information. Send comments regarding the burden estimate or any other aspect of this collection of information, including suggestions for
reducing this burden, to the Office of Management and Budget, Paperwork Reduction Project (0348-0043), Washington, DC 20503.

PLEASE DO NOT RETURN YOUR COMPLETED FORM TO THE OFFICE OF MANAGEMENT AND BUDGET.
SEND IT TO THE ADDRESS PROVIDED BY THE SPONSORING AGENCY.

This is a standard form used by applicants as a required facesheet for preapplications and applications submitted for Federal assistance. It
will be used by Federal agencies to obtain applicant certification that States which have established a review and comment procedure in
response to Executive Order 12372 and have selected the program to be included in their process, have been given an opportunity to review

the applicant’s submission.

Item: Entry: Item: Entry:
1. Self-explanatory. 12. List only the largest political entities affected (e.g., State,
counties, cities).
2. Date application submitted to Federal agency (or State if
applicable) and applicant’s control number (if applicable). 13. Self-explanatory.
3. State use only (if applicable). 14. List the applicant's Congressional District and any
District(s) affected by the program or project.
4. If this application is to continue or revise an existing award,
enter present Federal identifier number. If for a new project, 15. Amount requested or to be contributed during the first
leave blank. funding/budget period by each contributor. Value of in-
kind contributions should be included on appropriate
5. Legal name of applicant, name of primary organizational unit lines as applicable. If the action will result in a dollar
which will undertake the assistance activity, complete address of change to an existing award, indicate only the amount
the applicant, and name and telephone number of the person to of the change. For decreases, enclose the amounts in
contact on matters related to this application. parentheses. If both basic and supplemental amounts
are included, show breakdown on an attached sheet.
6. Enter Employer Identification Number (EIN) as assigned by the For multiple program funding, use totals and show
Internal Revenue Service. breakdown using same categories as item 15.
7. Enter the appropriate letter in the space provided. 16. Applicants should contact the State Single Point of
Contact (SPOC) for Federal Executive Order 12372 to
8. Check appropriate box and enter appropriate letter(s) in the determine whether the application is subject to the
space(s) provided: State intergovemmental review process.
-- "New" means a new assistance award. 17. This question applies to the applicant organization, not
the person who signs as the authorized representative.
-- "Continuation" means an extension for an additional Categories of debt include delinquent audit
funding/budget period for a project with a projected disallowances, loans and taxes.
completion date.
18. To be signed by the authorized representative of the
-- "Revision" means any change in the Federal applicant. A copy of the governing body’s
Govermment's financial obligation or contingent authorization for you to sign this application as official
liability from an existing obligation. representative must be on file in the applicant’s office.
(Certain Federal agencies may require that this
9. Name of Federal agency from which assistance is being authorization be submitted as part of the application.)
requested with this application.
10. Use the Catalog of Federal Domestic Assistance number and
title of the program under which assistance is requested.
11. Enter a brief descriptive title of the project. If more than one

program is involved, you should append an explanation on a
separate sheet. If appropriate (e.g., construction or real
property projects), attach a map showing project location. For
preapplications, use a separate sheet to provide a summary
description of this project.

SF-424 (Rev. 7-97) Back
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INSTRUCTIONS FOR THE SF-424C

Public reporting burden for this collection of information is estimated to average 180 minutes per response, including time for reviewing
instructions, searching existing data sources, gathering and maintaining the data needed, and completing and reviewing the collection of
information. Send comments regarding the burden estimate or any other aspect of this collection of information, including suggestions for
reducing this burden, to the Office of Management and Budget, Paperwork Reduction Project (0348-0041), Washington, DC 20503.

PLEASE DO NOT RETURN YOUR COMPLETED FORM TO THE OFFICE OF MANAGEMENT AND BUDGET.
SEND IT TO THE ADDRESS PROVIDED BY THE SPONSORING AGENCY.

This sheet is to be used for the following types of applications: (1) "New" (means a new [previously unfunded] assistance award); (2)
"Continuation" (means funding in a succeeding budget period which stemmed from a prior agreement to fund); and (3) "Revised" (means
any changes in the Federal Govemnment's financial obligations or contingent liability from an existing obligation). If there is no change in
the award amount, there is no need to complete this form. Certain Federal agencies may require only an explanatory letter to effect minor

(no cost) changes. If you have questions, please contact the Federal agency.

Column a. - If this is an application for a "New" project, enter
the total estimated cost of each of the items listed on lines 1
through 16 (as applicable) under "COST CLASSIFICATION."

If this application entails a change to an existing award, enter
the eligible amounts approved under the previous award for
the items under "COST CLASSIFICATION."

Column b. - If this is an application for a "New" project, enter
that portion of the cost of each item in Column a. which is rot
allowable for Federal assistance. Contact the Federal agency
for assistance in determining the allowability of specific costs.

If this application entails a change to an existing award, enter
the adjustment [+ or (-)] to the previously approved costs
(from column a.) reflected in this application.

Column. - This is the net of lines 1 through 16 in columns "a."
and "b."

Line 1 - Enter estimated amounts needed to cover
administrative expenses. Do not include costs which are
related to the normal functions of government. Allowable
legal costs are generally only those associated with the
purchases of land which is allowable for Federal participation
and certain services in support of construction of the project.

Line 2 - Enter estimated site and right(s)-of-way acquisition
costs (this includes purchase, lease, and/or easements).

Line 3 - Enter estimated costs related to relocation advisory
assistance, replacement housing, relocation payments to
displaced persons and businesses, etc.

Line 4 - Enter estimated basic engineering fees related to
construction (this includes start-up services and preparation of
project performance work plan).

Line 5 - Enter estimated engineering costs, such as surveys, tests,
soil borings, etc.

Line 6 - Enter estimated engineering inspection costs.

Line 7 - Enter estimated costs of site preparation and restoration
which are not included in the basic construction contract.

Line 9 - Enter estimated cost of the construction contract.

Line 10 - Enter estimated cost of office, shop, laboratory, safety
equipment, etc. to be used at the facility, if such costs are not
included in the construction contract.

Line 11 - Enter estimated miscellaneous costs.

Line 12 - Total of items 1 through 11.

Line 13 - Enter estimated contingency costs. (Consult the Federal
agency for the percentage of the estimated construction cost to
use.)

Line 14 - Enter the total of lines 12 and 13.

Line 15 - Enter estimated program income to be earned during the
grant period, e.g., salvaged materials, etc.

Line 16 - Subtract line 15 from line 14.

Line 17 - This block is for the computation of the Federal share.
Multiply the total allowable project costs from line 16, column "c."
by the Federal percentage share (this may be up to 100 percent;
consult Federal agency for Federal percentage share) and enter
the product on line 17.

SF-424C (Rev. 7-97) Back
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(p) Standard Form 424D—ASSURANCES—CONSTRUCTION PROGRAMS.

OMB Approval No. 0348-0042

ASSURANCES - CONSTRUCTION PROGRAMS

Public reporting burden for this collection of information is estimated to average 15 minutes per response, including time for reviewing
instructions, searching existing data sources, gathering and maintaining the data needed, and completing and reviewing the collection of
information. Send comments regarding the burden estimate or any other aspect of this collection of information, including suggestions for
reducing this burden, to the Office of Management and Budget, Paperwork Reduction Project (0348-0042), Washington, DC 20503.

PLEASE DO NOT RETURN YOUR COMPLETED FORM TO THE OFFICE OF MANAGEMENT AND BUDGET.
SEND IT TO THE ADDRESS PROVIDED BY THE SPONSORING AGENCY.

NOTE: Certain of these assurances may not be applicable to your project or program. If you have questions, please contact the
Awarding Agency. Further, certain Federal assistance awarding agencies may require applicants to certify to additional

1.

Previous Edition Usable

assurances. If such is the case, you will be notified.

Has the legal authority to apply for Federal assistance,
and the institutional, managerial and financial capability
(including funds sufficient to pay the non-Federal share
of project costs) to ensure proper planning,
management and completion of the project described in
this application.

Will give the awarding agency, the Comptroller General
of the United States and, if appropriate, the State,
through any authorized representative, access to and
the right to examine all records, books, papers, or
documents related to the assistance; and will establish
a proper accounting system in accordance with
generally accepted accounting standards or agency
directives.

Will not dispose of, modify the use of, or change the
terms of the real property title, or other interest in the
site and facilities without permission and instructions
from the awarding agency. Will record the Federal
interest in the title of real property in accordance with
awarding agency directives and will include a covenant
in the title of real property aquired in whole or in part
with Federal assistance funds to assure non-
discrimination during the useful life of the project.

Will comply with the requirements of the assistance
awarding agency with regard to the drafting, review and
approval of construction plans and specifications.

Will provide and maintain competent and adequate
engineering supervision at the construction site to
ensure that the complete work conforms with the
approved plans and specifications and will fumish
progress reports and such other information as may be
required by the assistance awarding agency or State.

Will initiate and complete the work within the applicable
time frame after receipt of approval of the awarding
agency.

Will establish safeguards to prohibit employees from
using their positions for a purpose that constitutes or
presents the appearance of personal or organizational
conflict of interest, or personal gain.

10.

Authorized for Local Reproduction

As the duly authorized representative of the applicant, | certify that the applicant:
8.

Will comply with the Intergovernmental Personnel Act
of 1970 (42 U.S.C. §§4728-4763) relating to prescribed
standards for merit systems for programs funded
under one of the 19 statutes or regulations specified in
Appendix A of OPM’s Standards for a Merit System of
Personnel Administration (5 C.F.R. 900, Subpart F).

Will comply with the Lead-Based Paint Poisoning
Prevention Act (42 U.S.C. §§4801 et seq.) which
prohibits the use of lead-based paint in construction or
rehabilitation of residence structures.

Will comply with all Federal statutes relating to non-
discrimination. These include but are not limited to: (a)
Title VI of the Civil Rights Act of 1964 (P.L. 88-352)
which prohibits discrimination on the basis of race,
color or national origin; (b) Title IX of the Education
Amendments of 1972, as amended (20 U.S.C. §§1681
1683, and 1685-1686), which prohibits discrimination
on the basis of sex; (c) Section 504 of the
Rehabilitation Act of 1973, as amended (29 U.S.C.
§794), which prohibits discrimination on the basis of
handicaps; (d) the Age Discrimination Act of 1975, as
amended (42 U.S.C. §§6101-6107), which prohibits
discrimination on the basis of age; (e) the Drug Abuse
Office and Treatment Act of 1972 (P.L. 92-255), as
amended, relating to nondiscrimination on the basis of
drug abuse; (f) the Comprehensive Alcohol Abuse and
Alcoholism Prevention, Treatment and Rehabilitation
Act of 1970 (P.L. 91-616), as amended, relating to
nondiscrimination on the basis of alcohol abuse or
alcoholism; (g) §§523 and 527 of the Public Health
Service Act of 1912 (42 U.S.C. §§290 dd-3 and 290 ee
3), as amended, relating to confidentiality of alcohol
and drug abuse patient records; (h) Title VIl of the
Civil Rights Act of 1968 (42 U.S.C. §§3601 et seq.), as
amended, relating to nondiscrimination in the sale,
rental or financing of housing; (i) any other
nondiscrimination provisions in the specific statute(s)
under which application for Federal assistance is being
made; and, (j) the requirements of any other
nondiscrimination statute(s) which may apply to the
application.

Standard Form 424D (Rev. 7-97)
Prescribed by OMB Circular A-102
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11.

12.

13.

14.

15.

Will comply, or has already complied, with the
requirements of Titles Il and Il of the Uniform Relocation
Assistance and Real Property Acquisition Policies Act of
1970 (P.L. 91-646) which provide for fair and equitable
treatment of persons displaced or whose property is
acquired as a result of Federal and federally-assisted
programs. These requirements apply to all interests in real
property acquired for project purposes regardless of
Federal participation in purchases.

Will comply with the provisions of the Hatch Act (5 U.S.C.
§§1501-1508 and 7324-7328) which limit the political
activities of employees whose principal employment
activities are funded in whole or in part with Federal funds.

Will comply, as applicable, with the provisions of the Davis-
Bacon Act (40 U.S.C. §§276a to 276a-7), the Copeland Act
(40 U.S.C. §276¢c and 18 U.S.C. §874), and the Contract
Work Hours and Safety Standards Act (40 U.S.C. §§327-
333) regarding labor standards for federally-assisted
construction subagreements.

Will comply with flood insurance purchase requirements of
Section 102(a) of the Flood Disaster Protection Act of 1973
(P.L. 93-234) which requires recipients in a special flood
hazard area to participate in the program and to purchase
flood insurance if the total cost of insurable construction
and acquisition is $10,000 or more.

Will comply with environmental standards which may be
prescribed pursuant to the following: (a) institution of
environmental quality control measures under the

16.

17.

18.

19.

National Environmental Policy Act of 1969 (P.L. 91-
190) and Executive Order (EQ) 11514; (b) notification
of violating facilities pursuant to EO 11738; (c)
protection of wetlands pursuant to EO 11990; (d)
evaluation of flood hazards in floodplains in accordance
with EO 11988; (e) assurance of project consistency
with the approved State management program
developed under the Coastal Zone Management Act of
1972 (16 U.S.C. §8§1451 et seq.); (f) conformity of
Federal actions to State (Clean Air) Implementation
Plans under Section 176(c) of the Clean Air Act of
1955, as amended (42 U.S.C. §§7401 et seq.); (9)
protection of underground sources of drinking water
under the Safe Drinking Water Act of 1974, as
amended (P.L. 93-523); and, (h) protection of
endangered species under the Endangered Species Act
of 1973, as amended (P.L. 93-205).

Will comply with the Wild and Scenic Rivers Act of
1968 (16 U.S.C. §§1271 et seq.) related to protecting
components or potential components of the national
wild and scenic rivers system.

Will assist the awarding agency in assuring compliance
with Section 106 of the National Historic Preservation
Act of 1966, as amended (16 U.S.C. §470), EO 11593
(identification and protection of historic properties), and
the Archaeological and Historic Preservation Act of
1974 (16 U.S.C. §§469a-1 et seq.).

Will cause to be performed the required financial and
compliance audits in accordance with the Single Audit
Act Amendments of 1996 and OMB Circular No. A-133,
"Audits of States, Local Governments, and Non-Profit
Organizations."

Will comply with all applicable requirements of all other
Federal laws, executive orders, regulations, and policies
governing this program.

SIGNATURE OF AUTHORIZED CERTIFYING OFFICIAL

TITLE

APPLICANT ORGANIZATION

DATE SUBMITTED

SF-424D (Rev. 7-97) Back
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(Authority: 38 U.S.C. 101, 501, 1710, 1742,
8105, 8131-8137; Sections 2, 3, 4, and 4a of
the Architectural Barriers Act of 1968, as
amended, Public Law 90-480, 42 U.S.C.
4151-4157)

[FR Doc. 01-15773 Filed 6—-25—01; 8:45 am]
BILLING CODE 8320-01-C

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 268
[FRL-7002-3]

Land Disposal Restrictions: Granting
of a Site-Specific Treatment Variance
to Dupont Environmental Treatment—
Chambers Works Wastewater
Treatment Plant, Deepwater, NJ

AGENCY: Environmental Protection
Agency.
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA or Agency) is
promulgating a site-specific treatment
variance from the Land Disposal
Restrictions (LDR) standards for
wastewater treatment sludge generated
at the Dupont Environmental Treatment
(DET)—Chambers Works Wastewater
Treatment Plant located in Deepwater,
New Jersey. This sludge is derived from
the treatment of multiple listed wastes,
including K088, and characteristic
hazardous waste, and differs
significantly from the waste used to
establish the LDR treatment standard for
arsenic in K088 nonwastewaters.
Accordingly, we are finalizing an
alternate treatment standard of 5.0 mg/
L Toxicity Characteristic Leaching
Procedure (TCLP) for the arsenic in the
wastewater treatment sludge generated
at this facility.

This treatment variance requires DET
to dispose of their wastewater treatment
sludge in their on-site RCRA Subtitle C
landfill provided the sludge complies
with the specified alternate treatment
standard for arsenic in K088
nonwastewaters and meets all other
applicable LDR treatment standards.

DATES: This rule is effective June 26,
2001.

ADDRESSES: The official record for this
rulemaking is identified as Docket
Number F-2001-DPVF-FFFFF and is
located in the RCRA Docket Information
Center (RIC), Crystal Gateway One, 1235
Jefferson Davis Highway, First Floor,
Arlington, VA 22202. The RIC is open
from 9 am to 4 pm Monday through
Friday, excluding federal holidays. To
review docket materials, we recommend
that you make an appointment by

calling 703—603-9230. You may copy
up to 100 pages from any regulatory
document at no charge. Additional
copies cost $0.15 per page. (The index
is available electronically. See the
“Supplementary Information” section
for information on accessing them).

FOR FURTHER INFORMATION CONTACT: For
general information, call the RCRA Call
Center at 1-800-424—9346 or TDD 1—
800-553-7672 (hearing impaired). The
RCRA Call Center operates Monday-
Friday, 9 am to 6 pm, Eastern Standard
Time. For more detailed information on
specific aspects of this rule, contact
Elaine Eby at 703—308-8449,
eby.elaine@epa.gov, or write her at the
Office of Solid Waste, 5302W, U.S.
Environmental Protection Agency, Ariel
Rios Building, 1200 Pennsylvania
Avenue, NW, Washington, DC 20460—
0002.

SUPPLEMENTARY INFORMATION:

Availability of Rule on Internet

Please follow these instructions to
access the rule: From the World Wide
Web (WWW), type http://www.epa.gov/
epaoswer/hazwaste/ldr.

The official record for this action will
be kept in paper form. Accordingly, EPA
has transferred any comments received
electronically into paper form and
placed them in the official record which
also includes comments submitted
directly in writing. The official record is
the paper record maintained at the RIC
listed in the ADDRESSES section at the
beginning of this document.

Table of Contents
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A. Regulatory Impact Analysis Pursuant to
Executive Order 12866
B. Regulatory Flexibility Act (RFA), as
amended by the Small Business
Regulatory Enforcement Fairness Act of
1996 (SBREFA), 5 U.S.C. 601 et seq.
C. Unfunded Mandates Reform Act
D. Executive Order 13045: Protection of
Children from Environmental Health
Risks and Safety Risks
E. Environmental Justice Executive Order
12898
F. Paperwork Reduction Act
G. National Technology Transfer and
Advancement Act
H. Consultation with Tribal Governments
I. Executive Order 13132 (Federalism)
J. Congressional Review Act

I. Why and How Are Treatment
Variances Granted?

Under Section 3004(m) of the
Resource Conservation and Recovery
Act (RCRA) as amended by the
Hazardous and Solid Waste

Amendments of 1984, EPA is required
to set “levels or methods of treatment,
if any, which substantially diminish the
toxicity of the waste or substantially
reduce the likelihood of migration of
hazardous constituents from the waste
so that short-term and long-term threats
to human health and the environment
are minimized.” We have interpreted
this language to authorize treatment
standards based on the performance of
best demonstrated available technology
(BDAT). This interpretation was
sustained by the court in Hazardous
Waste Treatment Council vs. EPA, 886
F. 2d 355 (D.C.Cir.1989).

We recognize that there may be
wastes that cannot be treated to levels
specified in the regulation (see 40 CFR
268.40) (51 FR 40576, November 7,
1986). For such wastes, a treatment
variance exists (40 CFR 268.44) that, if
granted, becomes the treatment standard
for the waste at issue.

Treatment variances may be generic
or site-specific. A generic variance can
result in the establishment of a new
treatability group and a corresponding
treatment standard that applies to all
wastes that meet the criteria of the new
waste treatability group (55 FR 22526,
June 1, 1990). A site-specific variance
applies only to a specific waste from a
specific facility. Under 40 CFR
268.44(h), a generator or treatment
facility may apply to the Administrator,
or EPA’s delegated representative, for a
site-specific variance in cases where a
waste that is generated under conditions
specific to only one site and cannot or
should not be treated to the specified
level(s). The applicant for a site-specific
variance must demonstrate that because
the physical or chemical properties of
the waste differ significantly from the
waste analyzed in development of the
treatment standard, the waste cannot be
treated by BDAT to the specified levels
or by the specified method(s). Although
there are other grounds for obtaining
treatment variances, we will not discuss
those in this notice because this is the
only provision relevant to the present
petition.

Dupont Environmental Treatment—
Chambers Works submitted their
request for a treatment variance in
February 2000. All information and data
used in the development of this final
rule can be found in the RCRA docket
supporting this rule.

II. Summary of the Proposed Rule

On December 4, 2000 (65 FR 75651),
we published a proposed rule detailing
our intent to grant a site-specific
variance from the K088 treatment
standard for arsenic in nonwastewaters
to Dupont Environmental Treatment—
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Chambers Works (herein referred to as
“DET”) for their dewatered wastewater
treatment sludge.! In the proposal, we
conclude that an alternative treatment
standard of 5.0 mg/L TCLP for arsenic
is warranted for the following reasons.
First, the sludge generated at DET’s
WWTP is not the same type of waste
that was used to develop the 26.1 mg/
kg treatment standard for arsenic in
K088 nonwastewaters, nor does it
present the same situation regarding the
use of a total arsenic standard to lock-
in treatment process parameters.
Second, the sludge will be disposed of
in a Subtitle C hazardous waste landfill
with pH conditions in the range of 6.5
to 8.5 and not the alkaline conditions,
i.e., pH conditions of 12 and above, that
resulted in mobilization of arsenic at
Reynold’s K088 landfill. Thus, the
conditions that prompted the change in
the K088 treatment standard are absent
for this site. Third, the TCLP remains an
adequate measure of treatment
efficiency for DET’s WWTP sludge due
to the non-alkaline sludge matrix and
the expected disposal conditions.
Therefore, we believe that a TCLP
standard of 5.0 mg/L is a reasonable
measure of demonstrating that threats
posed by the waste’s disposal have been
minimized. Fourth, the alternative
standard of 5.0 mg/L TCLP is currently
the standard applicable to arsenic in all
other hazardous wastes, except K088
nonwastewaters. Fifth, data submitted
to the Agency shows that DET’s
dewatered WWTP sludge consistently
maintains both a neutral pH and TCLP
levels of arsenic far less than 5.0 mg/L.
Finally, arsenic concentrations in the
WWTP sludge cannot be treated to a
lower treatment standard based on a
totals analysis, i.e., arsenic is an element
and as such must be immobilized, it
cannot be destroyed.

III. Comment Summary and Final Rule

We received two comments on the
proposed rule. Both commenters, the
petitioner, DET, and Alcoa
Incorporated/Reynolds Metals Company
(herein referred to as “Alcoa”), support
all the conclusions articulated in the
proposal and recommend granting the

1DET WWTP operates as both a commercial
treatment facility for industrial and RCRA
hazardous waste and as an internal treatment
operation for E. I. Dupont de Nemours’ numerous
manufacturing operations. As the largest
wastewater treatment facility in the United States,
DET WWTP processes approximately 16 million
gallons of wastewater per day or 5.84 billion gallons
per year. It should be noted, however, that the
WWTP sludge at issue here is generated by the
biological treatment of a relatively small quantity of
wastewater carrying the K088 waste designation.
This K088 wastewater accounts for less than
0.002% of the total annual throughput at DET
WWTP.

petition. No adverse comments were
made. Alcoa did note, however, that the
stipulation, “* * * the waste must be
land disposed in their (DET’s) on-site
subtitle C landfill * * *” (65 FR at
75654) was not specifically reflected in
the regulatory language. As such, we are
today granting DET’s petition for a site-
specific treatment variance for their
WWTP sludge and will amend 40 CFR
part 268 to state that wastewater
treatment sludge generated by Dupont
Environmental Treatment—Chambers
Works Wastewater Treatment Plant in
Deepwater, New Jersey is subject to an
arsenic treatment standard of 5.0 mg/L
TCLP for all RCRA wastes. Furthermore,
taking note of Alcoa’s concern, we
stipulate, and make clear in the
regulatory language, that the waste must
be land disposed in DET’s on-site
Subtitle C landfill assuming the waste
meets all applicable federal, state and
local requirements.

IV. Administrative Requirements

A. Regulatory Impact Analysis Pursuant
to Executive Order 12866

Under Executive Order 12866 (58 FR
51735, October 4, 1993), the Agency
must determine whether a regulatory
action is “significant” and therefore
subject to OMB review and the
requirements of the Executive Order.
The Order defines ““significant
regulatory action” as one that is likely
to result in a rule that may:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

Because this final rule does not create
any new regulatory requirements, it is
not a “significant regulatory action”
under the terms of Executive Order
12866 and is therefore not subject to
OMB review.

B. Regulatory Flexibility Act (RFA), as
Amended by the Small Business
Regulatory Enforcement Fairness Act of
1996 (SBREFA), 5 U.S.C. 601 et seq.

The RFA generally requires an agency
to prepare a regulatory flexibility

analysis of any rule subject to notice
and comment rulemaking requirements
under the Administrative Procedure Act
or any other statute unless the agency
certifies that the rule will not have
significant economic impact on a
substantial number of small entities.
Small entities include small businesses,
small organizations, and small
governmental jurisdictions.

For purposes of assessing the impacts
of today’s rule on small entities, small
entity is defined as: (1) A small
business; (2) a small governmental
jurisdiction that is a government of a
city, county, town, school district or
special district with a population of less
than 50,000; and (3) a small
organization that is any not-for-profit
enterprise which is independently
owned and operated and is not
dominant in its field.

After considering the economic
impacts of today’s rule on small entities,
I certify that this action will not have a
significant economic impact on a
substantial number of small entities.
This final rule will not impose any
requirements on small entities. This
treatment variance does not create any
new regulatory requirements. Rather, it
establishes an alternative treatment
standard for a regulated constituent.
This action, therefore, does not require
a regulatory flexibility analysis.

C. Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104-4, establishes requirements for
Federal Agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
EPA generally must prepare a written
statement, including a cost benefit
analysis, for proposed and final rules
with “Federal mandates” that may
result in expenditures to State, local,
and tribal governments, in the aggregate,
or to the private sector, of $100 million
or more in any one year. If a written
statement is needed, section 205 of the
UMRA generally requires EPA to
identify and consider a reasonable
number of regulatory alternatives.
Under section 205, EPA must adopt the
least costly, most cost-effective or least
burdensome alternative that achieves
the objectives of the rule, unless the
Administrator publishes with the final
rule an explanation why that alternative
was not adopted. The provisions of
section 205 do not apply when they are
inconsistent with applicable law.

EPA has determined that this rule
does not include a Federal mandate that
may result in estimated costs of $100
million or more in the aggregate to
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either State, local, or tribal governments
or the private sector in one year. The
rule would not impose any federal
intergovernmental mandate because it
imposes no enforceable duty upon State,
tribal or local governments. States,
tribes, and local governments would
have no compliance costs under this
final rule. EPA has also determined that
this rule contains no regulatory
requirements that might significantly or
uniquely affect small governments. In
addition, as discussed above, the private
sector is not expected to incur costs
exceeding $100 million. EPA has
fulfilled the requirement for analysis
under the Unfunded Mandates Reform
Act. Thus, today’s rule is not subject to
the requirements of sections 202, 204
and 205 of UMRA.

Before EPA establishes any regulatory
requirements that may significantly or
uniquely affect small governments,
including tribal governments, it must
have developed under section 203 of
UMRA a small government agency plan.
The plan must provide for notifying
potentially affected small governments,
enabling officials of affected small
governments to have meaningful and
timely input in the development of EPA
regulatory proposals with significant
Federal intergovernmental mandates,
and informing, educating, and advising
small governments on compliance with
the regulatory requirements.

EPA has determined that this rule will
not significantly or uniquely affect small
governments. This final rule will not
impose any requirements on small
entities. This treatment variance does
not create any new regulatory
requirements. Rather, it establish an
alternative treatment standard for a
regulated constituent at the specific
facility. Today’s rule is not, therefore,
subject to the requirements of section
203 of UMRA.

D. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

Executive Order 13045: Protection of
Children from Environmental Health
Risks and Safety Risks (62 FR 19885,
April 23, 1997), applies to any rule that:
(1) is determined to be “economically
significant” as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective

and reasonably feasible alternatives
considered by the Agency.

Today’s rule is not subject to
Executive Order 13045 because it is not
economically significant as defined in
Executive Order 12866, and because the
Agency does not have reason to believe
the environmental health or safety risks
addressed by this action present a
disproportionate risk to children. The
subject wastes will comply with all
other treatment standards and be
disposed of in a RCRA Subtitle C
landfill. Therefore, we have identified
no risks that may disproportionately
affect children.

E. Environmental Justice Executive
Order 12898

EPA is committed to addressing
environmental justice concerns and is
assuming a leadership role in
environmental justice initiatives to
enhance environmental quality for all
residents of the United States. The
Agency'’s goals are to ensure that no
segment of the population, regardless of
race, color, national origin, or income
bears disproportionately high and
adverse human health and
environmental impacts as a result of
EPA’s policies, programs, and activities,
and that all people live in clean and
sustainable communities. In response to
Executive Order 12898 and to concerns
voiced by many groups outside the
Agency, EPA’s Office of Solid Waste
and Emergency Response formed an
Environmental Justice Task Force to
analyze the array of environmental
justice issues specific to waste programs
and to develop an overall strategy to
identify and address these issues
(OSWER Directive No. 9200.3—-17).

Today’s final rule applies to wastes
that will be treated and disposed of in
a RCRA Subtitle C hazardous waste
landfill, ensuring a high degree of
protection to human health and the
environment. Therefore, the Agency
does not believe that today’s action will
result in any disproportionately
negative impacts on minority or low-
income communities relative to affluent
or non-minority communities.

F. Paperwork Reduction Act

This rule only changes the treatment
standards applicable to a subcategory of
K088 waste. It does not change in any
way the paperwork requirements
already applicable to these waste.
Therefore, this rule is not affected by the
requirements of the Paperwork
Reduction Act.

G. National Technology Transfer and
Advancement Act of 1995

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (“NTTAA”), Pub. L. No.
104-113, section 12(d) (15 U.S.C. 272
note) directs EPA to use voluntary
consensus standards in its regulatory
activities unless to do so would be
inconsistent with applicable law or
otherwise impractical. Voluntary
consensus standards are technical
standards (e.g., materials specifications,
test methods, sampling procedures, and
business practices) that are developed or
adopted by voluntary consensus
standards bodies. The NTTAA directs
EPA to provide Congress, through OMB,
explanations when the Agency decides
not to use available and applicable
voluntary consensus standards. This
action does not involve technical
standards based on new methodologies.
Therefore, EPA did not consider the use
of any voluntary consensus standards.

H. Consultation With Tribal
Governments

Executive Order 13175, entitled
“Consultation and Coordination with
Indian Tribal Governments” (65 FR
67249, November 6, 2000), requires EPA
to develop an accountable process to
ensure ‘“‘meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive Order to include regulations
that have “substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
government and Indian tribes.”

This final rule does not have tribal
implications. It will not have substantial
direct effects on tribal governments, on
the relationship between the Federal
government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
government and Indian tribes, as
specified in Executive Order 13175.
This treatment variance does not create
any new regulatory requirements.
Rather, it establishes an alternative
treatment standard for a regulated
constituent at the specific facility. Thus,
Executive Order 13175 does not apply
to this rule.

I. Executive Order 13132 (Federalism)

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), requires EPA to develop an
accountable process to ensure
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“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implication.” “Policies that have
federalism implication” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of governments.”

This final rule does not have
federalism implications. It will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. This treatment
variance does not create any new
regulatory requirements. Rather, it
establishes an alternative treatment
standard for a regulated constituent at
the specific facility. Thus, Executive
Order 13132 does not apply to this rule.

J. Congressional Review Act

The Congressional Review Act, 5
U.S.C. section 801 et seq., as added by
the Small Business Regulatory
Enforcement Fairness Act of 1996,
generally provides that before a rule
may take effect, the agency
promulgating the rule must submit a
rule report, which includes a copy of
the rule, to each House of the Congress
and to the Comptroller General of the
United States. Section 804 exempts from
section 801 the following types of rules
(1) rules of particular applicability; (2)
rules relating to agency management or
personnel; and (3) rules of agency
organization, procedure, or practice that
do not substantially affect the rights or
obligations of non-agency parties. 5
U.S.C. 804(3). EPA is not required to
submit a rule report regarding today’s
action under section 801 because this is
a rule of particular applicability.

List of Subjects in 40 CFR Part 268

Environmental protection, Hazardous
waste, Reporting and recordkeeping
requirements.

Dated: June, 14, 2001.
Michael Shapiro,

Acting Assistant Administrator for Solid
Waste and Emergency Response.

For the reasons set out in the
preamble, title 40, chapter I of the Code
of Federal Regulations is amended as
follows:

PART 268—LAND DISPOSAL
RESTRICTIONS

1. The authority citation for part 268
continues to read as follows:

Authority: 42 U.S.C. 6905, 6912(a), 6921,
and 6924.

2. In § 268.44, the table in paragraph
(o) is amended by adding in
alphabetical order a new entry for
“Dupont Environmental Treatment—
Chambers Works Wastewater,
Deepwater, NJ”” and adding a new
footnote 8 to read as follows:

§268.44 Variance from a treatment
standard.
* * * * *

(0) * x %

TABLE—WASTES EXCLUDED FROM THE TREATMENT STANDARDS UNDER § 268.40

Wastewaters Nonwastewaters
Facility name® and Waste See also E:f;rlg‘éig
address code constituent Concentration Notes Concentration Notes
(mglL) (mg/kg)
* * * * * * *
Dupont Environ- K088 Standards under ArsSenic .......cceeeeene 1.4 NA 5.0 mg/L NA

mental Treat- §268.40. TCLP
ment—Chambers
Works Wastewater
Treatment Plant,
Deepwater, NJ 8.

* * * * * * *

1 A facility may certify compliance with these treatment standards according to provisions in 40 CFR 268.7.
* * * * * *

*

8 Dupont Environmental Treatment—Chambers Works must dispose of this waste in their on-site Subtitle C hazardous waste landfill.

Note: NA means Not Applicable.

[FR Doc. 01-15880 Filed 6—25-01; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 65

[Docket No. FEMA-B-7415]

Changes in Flood Elevation
Determinations

AGENCY: Federal Emergency
Management Agency (FEMA).

ACTION: Interim rule.

SUMMARY: This interim rule lists
communities where modification of the
base (1% annual chance) flood
elevations (BFEs) is appropriate because
of new scientific or technical data. New
flood insurance premium rates will be
calculated from the modified BFEs for
new buildings and their contents.

DATES: These modified BFEs are
currently in effect on the dates listed in
the table below and revise the Flood
Insurance Rate Map(s) in effect prior to
this determination for each listed
community.

From the date of the second
publication of these changes in a
newspaper of local circulation, any
person has ninety (90) days in which to

request through the community that the
Acting Administrator, Federal Insurance
Administration and Mitigation
reconsider the changes. The modified
elevations may be changed during the
90-day period.

ADDRESSES: The modified BFEs for each
community are available for inspection
at the office of the Chief Executive
Officer of each community. The
respective addresses are listed in the
following table.

FOR FURTHER INFORMATION CONTACT:
Matthew B. Miller, P.E., Chief, Hazards
Study Branch, Mitigation Directorate,
FEMA, 500 C Street SW., Washington,
DC 20472, (202) 646—3461, or (e-mail)
matt.miller@fema.gov.
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SUPPLEMENTARY INFORMATION: The
modified BFEs are not listed for each
community in this interim rule.
However, the address of the Chief
Executive Officer of the community
where the modified base flood elevation
determinations are available for
inspection is provided.

Any request for reconsideration must
be based on knowledge of changed
conditions, or upon new scientific or
technical data.

The modifications are made pursuant
to section 201 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4105,
and are in accordance with the National
Flood Insurance Act of 1968, 42 U.S.C.
4001 et seq., and with 44 CFR part 65.

For rating purposes, the currently
effective community number is shown
and must be used for all new policies
and renewals.

The modified BFEs are the basis for
the floodplain management measures
that the community is required to either
adopt or to show evidence of being
already in effect in order to qualify or
to remain qualified for participation in
the National Flood Insurance Program
(NFIP).

These modified elevations, together
with the floodplain management criteria
required by 44 CFR 60.3, are the

minimum that are required. They
should not be construed to mean that
the community must change any
existing ordinances that are more
stringent in their floodplain
management requirements. The
community may at any time enact
stricter requirements of its own, or
pursuant to policies established by other
Federal, State, or regional entities.

The changes in BFEs are in
accordance with 44 CFR 65.4.

National Environmental Policy Act.
This rule is categorically excluded from
the requirements of 44 CFR part 10,
Environmental Consideration. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act. The Acting
Administrator, Federal Insurance
Administration and Mitigation certifies
that this rule is exempt from the
requirements of the Regulatory
Flexibility Act because modified BFEs
are required by the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4105,
and are required to maintain community
eligibility in the NFIP. No regulatory
flexibility analysis has been prepared.

Regulatory Classification. This
interim rule is not a significant
regulatory action under the criteria of
Section 3(f) of Executive Order 12866 of

September 30, 1993, Regulatory
Planning and Review, 58 FR 51735.

Executive Order 12612, Federalism.
This rule involves no policies that have
federalism implications under Executive
Order 12612, Federalism, dated October
26, 1987.

Executive Order 12778, Civil Justice
Reform. This rule meets the applicable
standards of section 2(b)(2) of Executive
Order 12778.

List of Subjects in 44 CFR Part 65

Flood insurance, Floodplains,
Reporting and recordkeeping
requirements.

Accordingly, 44 CFR part 65 is
amended to read as follows:

PART 65—[AMENDED]

1. The authority citation for part 65
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§65.4

2. The tables published under the
authority of § 65.4 are amended as
follows:

[Amended]

Dates and name of news- . .
: h . . ) . Effective date of | Communit
State and county Location paper where notice was Chief executive officer of community modification number y
published
Alaska: Unorga- Municipality of An- | April 6, 2001, April 13, The Honorable George P. Wuerch, | March 14, 2001 .... | 020005
nized Borough. chorage. 2001, Anchorage Daily Mayor, Municipality of Anchorage,
News. P.O. Box 196650, Anchorage, Alas-
ka 99519-6650.
Arkansas:
Faulkner ........ City of Conway ..... April 5, 2001, April 13, The Honorable Tab Townsell, Mayor, | March 13, 2001 .... | 050078
2001, Log Cabin Demo- City of Conway, City Hall, 1201
crat. Oak Street, Conway, Arkansas
72032.
Faulkner ........ Unincorporated April 5, 2001, April 13, The Honorable John Wayne Carter, | March 13, 2001 .... | 050431
Areas. 2001, Log Cabin Demo- Faulkner County Judge, Faulkner
crat. County Court House, 801 Locust
Avenue, Conway, Arkansas 72032.
Arizona:
Maricopa ....... City of Scottsdale | April 6, 2001, April 13, The Honorable Mary Manross, Mayor, | March 13, 2001 .... | 045012
2001, Arizona Republic. City of Scottsdale, 3939 North
Drinkwater Boulevard, Scottsdale,
Arizona 85251.
Maricopa ....... City of Tucson ...... March 23, 2001, March The Honorable Robert Walkup, | March 5, 2001 ...... 040076
30, 2001, Tucson Cit- Mayor, City of Tucson, P.O. Box
izen. 27210, Tucson, Arizona 85726.
Maricopa ....... Unincorporated April 6, 2001, April 13, The Honorable Janice K. Brewer, | July 5, 2001 ......... 040037
Areas. 2001, Arizona Republic. Chairman, Maricopa County Board
of Supervisors, 301 West Jefferson,
10th Floor, Phoenix, Arizona 85003.
California:
Los Angeles .. | City of Los Ange- March 30, 2001, April 6, The Honorable Richard Riordan, | March 6, 2001 ...... 060137
les. 2001, Metropolitan Mayor, City of Los Angeles, 200
News-Enterprise. North Main Street, Room 800, Los
Angeles, California 90012.
Los Angeles .. | Unincorporated March 30, 2001, April 6, The Honorable Michael Antonovich, | March 9, 2001 ...... 065043
Areas. 2001, Whittier Daily Chairperson, Los Angeles County
News. Board of Supervisors, 500 West
Temple Street, Suite 869, Los An-
geles, California 90012.
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Dates and name of news-

: h . : ) . Effective date of | Communit
State and county Location paper where notice was Chief executive officer of community modification number Yy
published
San Diego ..... City of El Cajon .... | May 17, 2001, May 24, The Honorable Mark Lewis, Mayor, | April 27, 2001 ...... 060289
2001, East County Cali- City of ElI Cajon, 200 East Main
fornian. Street, El Cajon, California 92020.
San Diego ..... Unincorporated May 17, 2001, May 24, The Honorable Bill Horn, Chairman, | April 27, 2001 ...... 060284
Areas. 2001, San Diego Union San Diego County Board of Super-
Tribune. visors, 1600 Pacific Highway,
Room 335, San Diego, California
92101.
Santa Clara ... | City of Santa Clara | April 11, 2001, April 18, The Honorable Judy Nadler, Mayor, | July 17, 2001 ....... 060350
2001, Santa Clara City of Santa Clara, City Hall, 1500
Weekly. Warburton Avenue, Santa Clara,
California 95050.
Santa Clara ... | City of Milpitas ..... May 31, 2001, June 7, The Honorable Henry Manayan, | May 15, 2001 ....... 060344
2001, Milpitas Post. Mayor, City of Milpitas, 455 East
Calaveras Boulevard, Milpitas, Cali-
fornia 95035.
Colorado: Boulder | City of Broomfield | May 30, 2001, June 6, The Honorable Wiliam Berens, | September 4, 085073
and Jefferson. 2001, Broomfield Enter- Mayor, City of Broomfield, One 2001.
prise. DesCombes Drive, Broomfield, Col-
orado 80020.
Montana: Butte- Unincorporated March 23, 2001, March The Honorable Judy Jacobsen, Chief | March 1, 2001 ...... 300077
Silver. Areas Bow 30, 2001, Montana Executive Officer, Butte-Silver Bow
County. Standard. County Courthouse, Room 106,
155 West Granite Street, Butte,
Montana 59701.
Nevada:
Clark .............. City of North Las May 18, 2001, May 25, The Honorable Michael L. | April 27, 2001 ...... 320007
Vegas. 2001, Las Vegas Re- Montandon, Mayor, City of North
view Journal. Las Vegas, P.O. Box 4086, North
Las Vegas, Nevada 89030-4086.
NYe oo Unincorporated April 26, 2001, May 3, The Honorable Jeff Taguchi, Chair- | April 5, 2001 ........ 320018
Areas. 2001, Tonopah Times. man, Nye County Board of Com-
missioners, P.O. Box 153,
Tonopah, Nevada 89049.
Texas:
Angelina ........ City of Lufkin ........ March 30, 2001, April 6, The Honorable Louis A. Bronaugh, | June 28, 2001 ...... 480009
2001, Lufkin Daily News. Mayor, City of Lufkin, 300 East
Shepherd, Lufkin, Texas 75902.
Collin ............ City of Murphy ...... August 16, 2000, August The Honorable Roy W. Bentle, | July 25, 2000 ....... 480137
23, 2000, Wylie News. Mayor, City of Murphy, 205 North
Murphy Road, Murphy, Texas
75094.
Fort Bend ...... City of Stafford ..... April 18, 2001, April 25, The Honorable Leonard Scarcella, | March 23, 2001 .... | 480233
2001, Fort Bend Star. Mayor, City of Stafford, City Hall,
2610 South Main Street, Stafford,
Texas 77477.
Wyoming: Teton ... | Town of Jackson .. | October 25, 2000, Novem- | The Honorable Barney Oldfield, | January 30, 2001 | 560052
ber 1, 2000, Jackson Mayor, Town of Jackson, P.O. Box
Hole News. 1687, Jackson, Wyoming 83001.
Virginia:
Rockingham .. | City of Harrison- April 12, 2001, April 19, The Honorable Carolyn W. Frank, | March 28, 2001 .... | 510076
burg. 2001, Daily News Mayor, City of Harrisonburg, 374
Record. South Carlton Street, Harrisonburg,
Virginia 22801.
Rockingham .. | Unincorporated April 12, 2001, April 19, The Honorable Pablo Cuevas, Chair- | March 28, 2001 .... | 510133

Areas.

2001, Daily News
Record.

man, Rockingham County Board of
Supervisors, 543 Elm  Street,
Broadway, Virginia 22815.

(Catalog of Federal Domestic Assistance No.

83.100, “Flood Insurance.”)
Dated: June 18, 2001.

Robert F. Shea,

Acting Administrator, Federal Insurance

Administration and Mitigation.

[FR Doc. 01-15925 Filed 6—25-01; 8:45 am]

BILLING CODE 6718-04-P

44 CFR Part 67

Final Flood Elevation Determinations

ACTION: Final rule.

FEDERAL EMERGENCY
MANAGEMENT AGENCY

AGENCY: Federal Emergency
Management Agency (FEMA).

BFEs are made final for the
communities listed below. The BFEs
and modified BFEs are the basis for the

SUMMARY: Base (1% annual chance)
Flood Elevations (BFEs) and modified

floodplain management measures that
each community is required either to
adopt or to show evidence of being

already in effect in order to qualify or

remain qualified for participation in the
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National Flood Insurance Program maintain community eligibility in the #Depth in
. . No regulatory flexibility analysis
(NFIP) NFIP. No regulatory flexibility analysi ' . feet above
EFFECTIVE DATE: The date of issuance of ~ 1as been Prepared" o oo Source of flaading and lacafion *Elevation
the Flood Insurance Rate Map (FIRM) Begu]atory 'CIa-s:_ﬂﬁcatwn. This flna} (NGVD).
showing BFEs and modified BFEs for rule is not a significant regulatory action
each community. This date may be under the criteria of Section 3(f) of ARKANSAS
obtained by contacting the office where ~ EXecutive Order 12866 of September 30, Texarkana (Cit i
) ; ! g . . y), Miller Coun-
the FIRM is available for inspection as 1993, Regulatory Planning and Review, ty (FEMA Docket No. B—
indicated in the table below. 58EFR 51;35'0 dor 12612, Federali L 7?%4) "
ADDRESSES: The final BFEs f h :xecullve Lrder ;, L eaeTaiIsm. e
SSES: 1he lina 5 for each This rule involves no policies that have Approximately 1,400 feet
community are available for inspection L S . downstream of Oats Street +313
at the office of the Chief Executive federalism implications under Executive Approximately 1,000 feet up-
Officer of each community. The Order 12612, Federalism, dated October stream of Old Post Road .. +353
. ¥ . 26, 1987. Love Creek:
respective addresses are listed in the B tive Order 12778, Civil Justi Approximately 2,700 feet
table below. xecutive Uraer , LIVl justice downstream of East Broad
FOR FURTHER INFORMATION CONTACT: Reform. This pI‘OpOSBd rule meets the SHEEL s +301
Matthew B. Miller. P.E.. Chief. Hazard applicable standards of Section 2(b)(2) Just upstream of Missouri
atthew b. Miller, F.L., Lhiel, Hazards of Executive Order 12778. Pacific Railroad ................. +313
Study Branch, Mitigation Directorate, Approximately 600 feet up-
FEMA, 500 C Street SW., Washington, List of Subjects in 44 CFR Part 67 L Stcfeanll C_;_f _l\életadows Road +378
- o ove Creek Tributary:
DCt%O4‘7112, (@2?2) 646-3461, or (e-mail) Administrative practice and Approximately 1,200 feet
matt.mitler@lema.gov. procedure, Flood insurance, Reporting go_wnstream of Magee +357
SUPPLEMENTARY INFORMATION: FEMA and recordkeeping requirements. Apprr|<\)/>(<e|mately250feetup
makes final deter.m.inations listed below Accordingly, 44 CFR Part 67 is stream of Meadows Road +377
of BFEs qnd modlfled BFEs for each amended to read as follows: M?A\Klnney Bzity?us'l'gggt?ry:t
community listed. The proposed BFEs pé’g\%}'g:%g% S ngiII
and proposed modified BFEs were PART 67—[AMENDED] Road oo ug ............. +271
published in newspapers of local L Approximately 2,800 feet up-
circulation and an opportunity for the 1. The authority citation for Part 67 stream of State Highway
community or individuals to appeal the —continues to read as follows: 245 +312
. . . McKinney Bayou Tributary 2A:
proposed determinations to or through Authority: 42 U.S.C. 4001 et seq.; Approximately 5,500 feet
the community was provided for a Reorganization Plan No. 3 of 1978, 3 CFR, downstream of Sugar Hill
period of ninety (90) days, The 1978 Comp., p. 329; E.O. 12127, 44 FR 19367, Road (State Route 296)_ +266
proposed BFEs and proposed modified 3 CFR, 1979 Comp., p. 376. Julthol;%SErseti?; goigg%g)'“ 4306
I%FE'S twere also published in the Federal g¢7 1 [Amended] Approximately 3,300 feet up-
egister. . stream of Sugar Hill Road
This final rule is issued in accordance 2. The tables published under the (State Route 296) .............. +324
with Section 110 of the Flood Disaster ~ authority of §67.11 are amended as McKinney Bayou Ttibutary 28:
Protection Act of 1973, 42 U.S.C. 4104,  follows: Bayou Tributary 2A ..... y +306
and 44 CFR Part 67. - Approximately 2,000 feet up-
FEMA has developed criteria for [Depth in stream of confluence with
floodplain management in floodprone Source of flooding and location ground. g/l;\:Kmney Bayou Tributary +318
areas in accordance with 44 CFR Part Eilrf‘]{ggto” McKinney Bayou Tributary 3:
60. (NGVD). Approximately 3,200 feet
Interested lessees and owners of real downstream of Sugar Hill
property are encouraged to review the ALASKA A p%?gg mately 650 feet ui p 271
proof Flood Insurance Study and FIRM Shishmaref (City), Unorga- stream of Interstate 30 ...... +315
available at the address cited below for nized Borough (FEMA McKinney Bayou Tributary 4:
each community. ChD?(crI?_etSNo. B-7407) Approximately 650 feet
‘e ukchi Sea: downstream of Sugar Hill
TslefBFEls. aItlg modified EFESI?IF d Approximately 3,140 feet ROA e +280
made final 1n the communities liste west of Old Gravel Airstrip Approximately 5,500 feet up-
below. Elevations at selected locations along north shore of stream of Sugar Hill Road +315
in each community are shown. Sarichef Islland o 18 +NAVD of 1988.
. . . Approximately 400 feet east Maps are available for in-
ThNat]olna'] EHVHO“.mellftﬂI P(fhgy(f\fCL of Old Gravel Airstrip along spection at City Hall, 216
18 rule 1s categorically excluded from north shore of Sarichef Is- Walnut Street, Texarkana,
the requirements of 44 CFR part 10, land .......cooooverienne 18 Arkansas.
Environmental Consideration. No ShAsphpnpc?)[g\;?é?)t/z 1.100 feet CALIFORNIA
ﬁgg;r;?gﬁgl impact assessment has east of Old Gravel Airstrip Giayton (G, Gontra &
: along south shore of ayton (City), Contra Costa
Regulatory Flexibility Act. The Acting Sarichef Island ................... 15 County (FEMA Docket No.
Administrator, Federal Insurance Apvegos)t(lga(t)(el(ljygééglfg\?rtstrip Doa:grl%sr)eek'
éld{(ntlhn_lstralthn and Mltliga’uor}l1 certifies along south shore of At confluence with Mt. Diablo
at this rule is exempt from the Sarichef Island ................... 18 Creek ...ooooovveviieiiiiiiiina, *A24
requirements of the Regulatory 1Mean Sea Level. Approximately 4,400 feet up-
Flexibility Act because final or modified Mi%se ;ri(ej flﬁ“éﬁg'g rjgrh mﬁ-\ref gg%%m of Marsh Creek w516
BFEs are required by the Flood Disaster City Hall, Shishmaref, Alas- Mitchell Creek: e
y
Protection Act of 1973, 42 U.S.C. 4104, Ka. At confluence with Mt. Dia-
and are required to establish and blo Creek .......ccocuvruneene *377
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#Depth in #Depth in #Depth in
feet above feet above feet above
Source of flooding and location *Elrg\bj;t(ijdn Source of flooding and location *Iglrg\yaﬂ?dn Source of flooding and location *Elrg\bj;t(ijdn
in feet in feet in feet
(NGVD). (NGVD). (NGVD).
Approximately 1,600 feet Approximately 1,280 feet (.24 Approximately 140 feet up-
upstream of Oak Street *444 mile) upstream of Alham- stream of Brush Creek
Mt. Diablo Creek: ] bra Avenue .........ccccoceeene *176 Drive ..o *208
Just upstream of Kirker Approximately 2,858 feet (.54 Maps are available for in-
Pass Road .........c........... *304 mile) upstream of Alham- spection at City Hall, 65
Juslt upstream of Oak Cir- bra Avenue ..........ccccoceeene *190 Civic Avenue, Pittsburg, Cali-
Cle *576 Appiam Creek: fornia.
Mt. Diablo Creek Split Flow: At upstream side of Garden Richmond (City), Contra
Approximately 620 feet RO ...ocvveevcieicecia *108 Costa County (FEMA Dock-
downstream of North Approximately 1,320 feet up- et No. B-7404)
* .
A Mitchell th;ln)iO?oFé(Jfadt 342 stream of Appian Way ....... *134 San Pablo Creek:
pproximately 1, €e West Alamo Creek: Approximately 690 feet
upstream of North Mitch- . Approximately 2,870 feet (.54 downstream of Atchison,
Maps gr”e%agy?anb:-\;o%o: e 370 mile) downstream of Green Topeka and Santa Fe Rail-
€ availa in- Meadow Drive ........c........ *718 WAY oo *18
ﬁipe_cnon at $|3Ity|Ha||, GOO(I)' At upstream side of _ Approximately 60 feet up-
eritage Trail, Clayton, Cali- BlackHawk Meadow Drive *804 stream of Atchison, To-
fornia. ) Wildcat Creek: peka and Santa Fe Rail-

Concord (City), Contra Costa Approximately 475 feet WAY eeeieeinneenireeiee e siee s *24
County (FEMA Docket No. downstream of Atchison Wild Cat Creek:

Ga?iﬁggogzeek' Topeka and Santa Fe Rail- Apé)roximately 4(f)0 fert]et

- : r0ad ..oooceiiiie *29 ownstream of Atchison,
Approxmatfelsy 10’3'_feet|up- Maps are available for in- Topeka and Santa Fe Rail-
SRtgeaé(ljm of San Migue 63 spection at the Public Works Wayh ----------------- o *27
----------------------- Department, 255 Glacier At Atchison, Topeka an
Jugt upstream of St. Francis 127 Drive, Martinez, California Santa Fe Railway .............. *30
A rnve 60 et Danville (City), Contra Costa Approximately 115 feet up-
pc?roxm:a ely D ee " 220 County (FEMA Docket No. stream of Atchison, To-

Mt Di‘;"ﬁ,’ﬂfé?ggl‘(." am #1 ... . B—74§5)8|)I Croek \F/)v?al;a and Santa Fe Rail- a1
; : p reen Valley Creek: | | | WaAY e
Apﬁgg;ﬂggg% %ﬁggireeet Just upstream of Interstate Maps are available for in-

Road y 196 680 Culvert ........ccccovvernene *355 spection at City Harlll, 26%0
S D ATE fant i Just downstream of Stone Barrett Avenue, Richmond,
Apspt:ggﬁacl)tfe %rig?g;seset up- Valley Road ........ccccovevenee. *467 California.
Road *323 East Branch Valley Creek:

Maps are available for in- At confluence with Green COLORADO
spection at the Permit Cen- Valley Creek ..o *423 ; ;
ter. 3024 Willow Pass Road Approximately 1,600 feet up- Breckenridge (Town) Summit
Concord. California ' stream of Green Valley County (FEMA Docket No.

Contra Costa County (Unin- Road ....oo.oooovievenovs s *458 7298) )
corporated Areas) (FEMA Maps are available for in- River Middle Branch:

Docket No. B—7408) spection at City Hall, 510 La Approximately 1,160 feet up-
; . Gonda Way, Danville, Cali- stream of County Road 3 .. *9,350

Mitchell Creek: -

Approximately 1,670 feet fornia. Approximately 1,800 feet up-
downstream of Diablo Fresno (City), Fresno County stream of South Park Drive *9,631
Downs Road *A44 (FEMA Docket No. B—7404) CUCUmbe.r Gulch:
Approximately 2,150 feet Up- San Joaquin River: Approximately 100 feet up-
stream of Diablo Downs Just upstream of State High- Etlreag_of clt\)/ln;‘jlglenge W|trr]1 v0.457
* Way 99 . *245 ue River Miaale Branc ,
Mt. Eﬁgﬁ% Creek: 535 Approximately 1.10 miles up- Approximately 50 feet up-
Immediately upstream of Bai- stream of State Highway stream of Airport Road ...... *9,469
y up * lllinois Guilch:
|ey Road ............................ *217 41 ....................................... 280 Inois uich: . .
Downstream of Russelman Maps are available for in- At confluence with Blue River
Park ROAD oo *609 spection at 2600 Fresno Middle Branch .................. *9,615
Green Valley Creek: Street, Fresno, California. Approximately 200 feet up-
At Stone Valley Road ........... *467 Fresno County, Unincor- stream of Boreas Pass
Approximately 4,410 feet up- IBOFE;('[etd’\fr%a%%%/lA Jone'zoggléﬁ ------------------------------- *9,743
stream of Green Valle ocket No.B— :
Road ......cccevvrieinne y ....... *573 San Joaquin River: Approximately 1,250 feet up-
Rodeo Creek: Just upstream of Southern stream from confluence
At confluence with San Pablo Pacific Railroad ................. *168 with Blue River .....ccccceeeeenn. *9,623
CreeK woveeeeeeeeeeeeeeeeeen *6 Approximately 1.10 miles up- Approximately 2,300 feet up-
Approximately 425 feet up- stream of State Highway stream from confluence
stream of Hawthorne Drive *28 T *280 with Blue River ...... RS *9,665
Garrity Creek: Just downstream of Friant Maps are available for in-
Approximately 350 feet Dam ....... FETVTPTRI JRTSTS *329 spection at the Engineering
downstream of Southern Maps are available for in- Office, 150 Ski Road,
Pacific Railroad ................. *6 spection at the Fresno _Breckenridge, Colorado.
Approximately 165 feet up- County Libsrary, 2420 Sll(\:/erthorre'(:eE("\l'A(')AWS), ium,\rlnlt
stream of Brian Road ........ *25 Mariposa Street, Fresno, ounty ocket No.
Grayson Creek: California B-7404)
Approximately 1,890 feet (.36 Pittsburg (City), Contra Costa Blue River:
mile) downstream of Inter- County (FEMA Docket No. Approximately 3,400 feet
State i *15 B-7408) downstream of Hamilton
Approximately 195 feet up- Kirker Creek: Circle Road ........cccooones +8,619
stream of 2nd Avenue Approximately 170 feet Approximately 1,150 feet up-
South ..o *20 downstream of East 14th _stream of U.S. Route 70 ... +8,773
Arroyo Del Hambra Creek: 1 =1 *37 Willow Creek:
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#Depth in #Depth in #Depth in
feet above feet above feet above
Source of flooding and location *Elrg\bj;t(ijdn Source of flooding and location *Iglrg\yaﬂ?dn Source of flooding and location *Elrg\bj;t(ijdn
in feet in feet in feet
(NGVD). (NGVD). (NGVD).
Approximately 700 feet IOWA At downstream side of Inter-
downstream of Legend state Highway 35/Kansas
Lake Circle ........ccccoovvecniens +8,865 Shell Rock (City) (Butler Turnpike ....oooveiieiieeeee *1,335
Approximately 550 feet up- County) (FEMA Docket No. Dry Creek:
stream of Ranch Road ...... +8,869 B-7404) At mouth of Santa Fe Lake
Straight Creek: Shell Rock River: north imits .......c.cccoveviieens *1,275
Just downstream of River Approximately 4,900 feet Approximately 250 feet
ROAA oo +8,772 downstream of Cherry downstream of Interstate
Approximately 750 feet up- SHEEL ..o *900 Highway 35/Kansas Turn-
stream of Route 9 ..ol +8,841 Approximately 5,000 feet up- PIKE i *1,294
Elevation in feet (NAVD of stream of Cherry Street ..... *909 Dry Creek Tributary:
1988). Shell Rock River Overflow At confluence with Dry Creek *1,280
Maps are available for in- Channel: . At dOWI"ISUeam limit of Inter-
spection at the Town Hall, At confluence with Shell state Highway 35/Kansas
601 Center Circle, Rock River ......................... *900 Turnpike ..o *1,302
Silverthorne, Colorado. Immediately downstream of East Tributary to Eight Mile
Summit County (Unincor- Lake Street ............ RS *902 Creek: o )
porated Areas) (FEMA Maps are available for in- At confluence with Eight Mile
Docket No. 7306) spection at City Hall, 303 Creek oo, *1,267
Blue River Middle Branch: South Cherry Street, Shell Approximately 3,600 feet up-
Just downstream of County Rock, lowa. stream of confluence with
ROAd 3 oo *9 341 Tributary to East Tributary .
pprowmaiely 1160 festup | g Ol Creok o | 11313
c strebamGofIChqunty Road 3 .. 9,351 Andover (City), Butler County Eight Mile Creek:
u:um er tj(l: 60 feet up- (FEMA Docket No. B-7401) At confluence with East Trib-
P o Aroort Roah +g.469 | | Four Mile Creek: utary to Eight Mile Creek .. *1,296
stream of Alrport R0ag ....... ' Approximately 12.9 miles up- Approximately 3,000 feet up-
ApprOXImater. 2,030 feet up- . stream of confluence with stream of confluence with
__stream of Airport Road ... 9,548 Walnut River *1,266 East Tributary to Eight Mile
llinois Gulch: Approximately 17.5 miles up- Creek .o, *1,307
Approximately 3,925 feet up- stream of confluence with West Tributary to Eight Mile
stream of confluence with Walnut RIVET .........coverrennes *1,288 Creek:
Blue RIVer ............oooooevvvee *9,743 Four Mile Creek Tributary: At confluence with Eight Mile
Approximately 475 feet up- Just upstream of 110th Creek ..ooovoveveeeereeeeennnn, *1,288
stream of Robbers Nest SHEEL oo *1,287 Approximately 6,250 feet up-
Road ..o e *9,893 Approximately 9,850 feet up- stream of 160th Street ...... *1,311
Maps are available for in- stream of confluence with Tributary to West Tributary to
spection at the Summit Four Mile Creek ................. *1,312 Eight Mile Creek:
County GIS Department, 37 Republican Creek: At confluence with West Trib-
Summit County Road #1005, At approximately 1.3 miles utary to Eight Mile Creek .. *1,294
Frisco, Colorado. upstream of confluence Approximately 1,500 feet up-
Summit County, Unincor- with Four Mile Creek ......... *1,266 stream of 160th Street ...... *1,311
porated Areas (FEMA At downstream side of Ando- Elm Creek (above Augusta
Docket No. B-7404) ver Road ........c..oocuereenenenn. *1,338 Lake):
Willow Creek: ) ) Republican Creek Tributary: Approximately 1,700 feet
At confluence with Blue River *8,674 Approximately 1,900 feet downstream of 70th Street
Approximately 400 feet up- downstream of U.S. High- (County Road 614) ............ *1,269
stream of Ranch Road ...... *8,864 Way 54 oo *1,290 Approximately 200 feet
Blue River: Just upstream of U.S. High- downstream of 40th Street
Approximately 3,400 feet way 54 ..., *1,300 (County Road 608) ............ *1,326
downstream of Winegard North Tributary to Republican Elm Creek—Tributary A:
Road ....cooooiiiiiiii *8,565 Creek: At confluence with EIm Creek *1,316
Approximately 2,400 feet up- Approximately 500 feet Approximately 2,400 feet up-
stream of Interstate 70 ...... *8,777 downstream of Andover stream of confluence with
Maps are available for in- Road ..o *1,341 Elm Creek ......ccccevevvevveennnns *1,320
spection at the Summit Just upstream of Andover Elm Creek—Tributary B:
County GIS Department, 37 Road ......ccoovveiiiciie *1,343 At confluence with EIm Creek *1,309
Summit County Road #1005, Terradyne Fork: Approximately 150 feet up-
Frisco, Colorado. Approximately 2,500 feet up- stream of Shumway Road *1,329
stream of confluence with Elm Creek—Tributary C:
IDAHO Four Mile Creek .......cc.c.c.... *1,320 At confluence with EIm Creek
Approximately 7,300 feet up- Tributary B ....cccoveeieeie *1,312
Idaho County (Unincor- stream of confluence with Approximately 4,800 feet up-
porated Areas) (FEMA Four Mile Creek ................. *1,348 stream of Shumway Road *1,340
Docket No. B—7408) Maps are available at City Four Mile Creek:
Rapid River: Hall, 909 North Alexander Approximately 12 miles up-
Approximately 250 feet up- Road, Andover, Kansas. stream of confluence with
stream of Interstate High- Butler County (Unincor- Walnut River .........ccccoc.... *1,263
WaY 95 .o *2,002 porated Areas) (FEMA Approximately 13.5 miles up-
Approximately 4,830 feet up- Docket No. B-7401) stream of confluence with
stream of Interstate High- Constant Creek: Walnut River .........ccccoeeeeee. *1,270
WaY 95 i *2,078 At confluence with Walnut Approximately 900 feet up-
Maps are available for in- RIiVEr oo *1,270 stream of 110th Street ...... *1,289
spection at 320 West Main Just upstream of Atchison, Four Mile Creek Tributary:
Street, Grangeville, Idaho. Topeka and Santa Fe Rail- At confluence with Four Mile
WAY ceveiiieeaiieeeaieeeesreee e *1,278 Creek .o *1,283
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#Depth in #Depth in #Depth in
feet above feet above feet above

Source of flooding and location *Elrg\bj;t(ijdn Source of flooding and location *Iglrg\yaﬂ?dn Source of flooding and location *Elrg\bj;t(ijdn

in feet in feet in feet
(NGVD). (NGVD). (NGVD).

Approximately 3,000 feet up- Just downstream of lllinois Maps for the City of Denham
stream of confluence with Central Gulf Railroad ......... *47 Springs are available for
Four Mile Creek ................. *1,285 At the intersection of inspection at 941 Govern-

Republican Creek: Cockerham Extended and ment Street, Denham

At confluence with Four Mile North Range Avenue ......... *50 Springs, Louisiana.
Creek .o, *1,262 Approximately 2,000 feet Maps for the Village of

Approximately 1,000 feet northwest of the intersec- French Settlement are
dt())l\_/vnstrgamkAnqtc;ver Road *1,336 tion of Route 16 and Route ?\églllgbge Lor |n§l%e<;et|on ﬁt

Republican Creek Tributary: 63 *86 ighway 16, Frenc|

At confluence with Repub- Beaver Creek: Settlement, Louisiana.
lican Creek ...........ccccoevnee. *1,273 Just upstream of Fore Road None Maps for the Town of Walker

A roam of Soih Streel ... | *La14 | | Atgonfuence with Amite 2110136 Florida Bouevart,

........ 5 i * y
Nocr:trfé;(r!butary to Republican JuStNdec:wnstreamofFore """" 52 Walker, Louisiana.
: Road ....ccccoovveiicice *72

Ju;tOL;%stream of Andover 1343 West Fork of Beaver Creek: NORTH DAKOTA

stream of Andover Road ... U354 | | g
Tributary to Santa Fe Lake: Ju;t u%stream of Bob West 70 Docket No. 7322)

At Santa Fe Lake ........c......... *1,276 ) 08U oo Stump Lake: )

Approximately 100 feet up- Clinton Allen Lateral: Entire shoreline of Stump
pp y p
stream of County Road At confluence with Beaver Lake ....ocoooieiiiiiiii, *1,450
B12 oo *1,314 Creek ..o, *53 | | Maps are available for in-

Maps are available for in- Just downstream of Lou- spection at Nelson County

spection at the Butler Coun- isiana Highway 1024 ......... *66 Sheriff's Office, 210 W. B Av-

ty Courthouse, 205 West West Colyell Creek: enue, Lakota, North Dakota.

Central Avenue, Third Floor, Just upstream of Cave Towner County, Unincor-

El Dorado, Kansas. Market Road .................. *68 porated Areas (FEMA

Chanute (City), Neosho Just upstream of Sims Docket No. 7322)
County (FEMA Docket No. Road ........ccccooviiiiii *86 Mauvais Coulee River:
B—7401) Dumplin Creek: Section 8 of Township
Second Street Channel: Approximately 1,500 feet 157N and Range 66W

Approximately 440 feet downstream of Aydell (Panel 650 A) ........ . *1,450
downstream of Katy Road *917 Lane ... *41 Section 36 of Township

At Highland Avenue .............. *924 Just upstream of U.S. 157N and Range 66W

Approximately 60 feet up- Highway 190 .................. *43 (Panel 800 A) ................. *1,450
stream of Wilson Avenue .. *964 Approximately 500 feet Maps are available for in-

Maps are available for in- downstream of Whit spection at Sheriff's Office,

spection at the Engineering Holden Road ...........c...... *49 315 2nd Street, Cando, North

Department, Memorial Build- Approximately 200 feet up- Dakota.

Ip?g' 101 S. Lincoln, Chanute, stream of Westcoll Road *51 OKLAHOMA
ansas. East Fork Dumplin Creek:

El Dorado (City) Butler Coun- At conﬂuenpce with Dumplin .
ty (FEMA Docket No. B- CrERK v w43 | | Jenks (City), Tulsa County
7401) Approximately 1,000 feet Wi(I;%';/tIACrzgﬁ' et No. B-7407)
Constant Creek: downstream of Meadow Northwest of intersection of
> . .

A et Crossing Drive ............. 48 O1015te SStroeet aengeé:u?\be?t
downstream of Sunset . Approximately 100 feet Sy 612
Road ....ccocoeviiieiieiee 1,280 downstream of Louisiana A roxlmyatelloofeet -------

Juztvgg‘lg"gs“eam of Central 311 Highway 1029 ................ *49 kol Ry s,

Approximately 700 feet up- K"“aRth?))r/]?Iﬂ.ence with Tickfaw SUBEL oo T 613
stream of 6th Street .......... *1,328 h . Maps are available for in-

Maps are available for in- Rlver_ Lower Reach ........ 8 spection at City Hall, 211

spection at City Hall, 220 Approximately 3,300 feet North EIm Street, Jenks,

East First Street, El Dorado, upstream of Louisiana Oklahoma.

Kansas. ) Highway 22 .................... *10

Tickfaw River: SOUTH DAKOTA
LOUISIANA Approximately 1,400 feet
downstream of Lower North Sioux (City), Union
Livingston Parish and Incor- EeaCfé CdypreSS Drive v Cour;ty (FEMA Docket No.
orated Areas (FEMA xtended ........coceviieene 7310

pDocket No. B—7(404) Approximately 5,400 feet Big Sioux River:

Amite River: upstream from con- Approximately 5,900 feet

Approximately 1,300 feet fluence of Butler Bayou *9 downstream from Military
downstream of Goodtime Just upstream of Interstate Road ........cccceeviiiiiiinnn, *1,101
Road Extended .................. *8 12 *37 Approximately 7,425 feet

At Route 16 and Plantation Just upstream of Horse- upstream from the Chi-

Road ....ccccooviiiiiiiiiis *8 shoe Road West Ex- cago Milwaukee St. Paul

Just south of Route 16/42 at tended .......cociiiiiennnn. *76 ~__and Pacific Railroad ....... *1,108
Colyell Bay ......cccccocurvuennen. *13 Maps for the unincorporated Big Sioux River Split at Inter-

Southwest of Legion Road areas of Livingston Parish state 29:
near Colyell Bay ................ *13 and the Villages of Killian Approximately 50 feet

At Willis Bayou and Route 16 *16 and Port Vincent are avail- downstream from

Approximately 1,200 feet able for inspection at 20161 Westshore Drive ............ *1,109
downstream of U.S. High- lowa Street, Livingston, Lou- At divergence from Big
way 190 ......coeiiiiiiiii *44 isiana. Sioux River ... *1,110
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#Depth in #Depth in
feet above feet above
Source of flooding and location *Elrg\gt(ijdn Source of flooding and location *Iglrg\yaﬂ?dn
in feet in feet
(NGVD). (NGVD).
Maps are available for in- Approximately 800 feet up-
spection at City Hall, 301 stream of the confluence
Military Road, North Sioux with Staley .........ccccoeeeennn. +1,025
City, South Dakota. Staley Coulee:
Union County (Unincor- Just upstream of Canal
porated Areas) (FEMA Street ... +1,023
Docket No. 7310) Approximately 800 feet up-
Big Sioux River: stream of North Street ....... +1,032
At mouth of Big Sioux Maps are available for in-
RIVEr oo, *1,090 spection at the Washtucna
At Interstate 29 .. *1,094 Town Hall, 165 Southeast
At State Route 48 .............. *1,143 Main Street, Washtucna,
Big Sioux River Split at Inter- Washington.
state 29:
Approximately 1,800 feet WYOMING
downstream of ; ; -
Westshore Drive ............ *1,108 Sheridan (City), Sheridan
At divergence from Big County (FEMA Docket No.
Sioux RIVEr ..o, *1,110 7318)
Maps are available for in- Big Goose Creek: )
spection at Union County Approximately 1.66 miles up-
P|anning and Zoning Ofﬁce’ strea_m of Works_Street ..... *3,768
209 East Main, Elk Point, Approximately 4 miles up-
South Dakota. _ stream of Works Street ..... *3,800
Little Goose Creek:
WASHINGTON Approximately 1,250 feet
downstream of Brundage
Clallam County (Unincor- Lane ... *3,782
porated Areas) (FEMA Just upstream of County
Docket No. 7278) Road 66 ................. [T *3,836
Elwha River: Maps are available for in-
Approximately 3,250 feet spection at the City of Sheri-
above mouth .........cc....... *14 dan Planning Department, 55
Approximately 3,800 feet East Grinnell Avenue, Sheri-
above mouth .................. *16 dan, Wyoming.
Approximately 5,500 feet
*
Ape:)?gxﬁ‘ngtc();)t/hB ‘000 feet 24 (Catalog of Federal Domestic Assistance No.
2bovVe MOULH e, *35 | 83.100, “Flood Insurance.”)
Maps are available for in- Dated: June 18, 2001.
spection at the Clallam Robert F. Shea,
ggg rggsl?lggﬂ:,?r? lSDt(reg ;rtrggptn Acting Administrator, Federal Insurance
Angeles, Washington. ’ Administration and Mitigation.
College Place (City), Walla [FR Doc. 01-15928 Filed 6—25-01; 8:45 am]
\é\t/a,\lllg %?gzéﬁ)(FEMA Dock- BILLING CODE 6718-04-P
Garrison Creek:
Approximately 3,300 feet up-
stream of Mission Road ... *703 | FEDERAL EMERGENCY
Approximately 6,400 feet up- MANAGEMENT AGENCY
stream of Mission Road .... *723
Maps are available for in-
spection at City Hall, 625 44 CFR Part 70
South College Avenue, Col- RIN 3067-AD19
lege Place, Washington.
Lower Elwha Indian Reserva- ;
tion, Clallam County (FEMA Natlonlal FIo_o_d In_surance Program
Docket No. 7278) (NFIP); Clarification of Letter of Map
Elwha River: Amendment Determinations
Approximately 650 feet
above mMouth .........cccceeeee. *7 | AGENCY: Federal Emergency
Appl;oximatelyh7,550 feet 5 Management Agency (FEMA).
above mouth ...................... *34 AR
Maps are available for in- ACTION: Final rule.
tseeegtslg? f(t)vt\?:r -Ilgi\lfl\:/)ﬁla(l:?{eona{d SUMMARY: We, FEMA, are amending our
Port Angeles, Washington. ' procedures for issuing Letters of Map
Washtucna (Town), Adams Amendment (also referred to as LOMASs)
5017125)‘/1 (FEMA Docket No. to add a possible outcome to those
Was_htucngt Coulee: already described in our rules. When a
Approximately 2,700 feet property is outside a designated Special
downstream of Cooper Flood Hazard Area (SFHA) as shown on
3 Strget ................ P +1,002 | the NFIP map we will issue a LOMA but
ugttre(é\{vnstream or Lana +1.023 will not modify the Flood Hazard
At confluence with Staley Boundary Map (FHBM) or Flood
Coulee ...oooveeieieiinen, +1,023 | Insurance Rate Map (FIRM).

EFFECTIVE DATE: July 26, 2001.

FOR FURTHER INFORMATION CONTACT:
Matthew B. Miller, P.E., Federal
Insurance Administration, Federal
Emergency Management Agency at (202)
646-3461, or (email)
matt.miller@fema.gov.

SUPPLEMENTARY INFORMATION:

Background

Congress created the NFIP in 1968 to
provide federally supported flood
insurance coverage, which generally
had not been available through private
insurance companies. The program is
based on an agreement between the
Federal Government and each flood-
prone community that chooses to
participate in the program. FEMA makes
flood insurance available to property
owners within a community provided
that the community adopts and enforces
floodplain management regulations that
meet or exceed the minimum
requirements of the NFIP set forth in
Title 44, Chapter I, Part 60 of the NFIP
Floodplain Management Regulations (44
CFR Part 60).

Mandatory Purchase of Insurance

The Flood Disaster Protection Act of
1973, as amended by the National Flood
Insurance Reform Act of 1994, mandates
the purchase of flood insurance on
structures located in identified SFHAs
as a condition of Federal or federally-
related financial assistance for
acquisition or construction of structures
in SFHAs of any community. The Acts
prohibit Federal agency lenders, such as
the Small Business Administration,
United States Department of
Agriculture’s Rural Housing Service,
and Government-Sponsored Enterprises
for Housing (Freddie Mac and Fannie
Mae) from making, increasing,
guaranteeing, or purchasing a loan
secured by improved real estate or
mobile home(s) in an SFHA, unless
flood insurance has been purchased and
maintained on the property during the
term of the loan. The Acts also prohibit
federally-regulated lenders from
making, increasing, extending, or
renewing any loan secured by improved
real estate located in the SFHA in a
participating community unless the
secured property and any personal
property securing the loan is covered by
flood insurance. The prohibition of
financial assistance also applies to non-
participating communities.

Need for Clarification of
Determinations

Section 1360 of the National Flood

Insurance Act of 1968 (42 U.S.C. 4101)
requires the Director of FEMA to
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identify and map floodplains and to
identify flood risk zones, and also
makes provision for revising and
updating floodplains and flood-risk
zones and requiring public notification
of flood map changes. The requirements
for amending the FIRMs are in 44 CFR
part 70, Procedure for Map Correction.

We amend or revise NFIP flood maps
for a number of reasons, such as the
availability of improved techniques for
assessing the flood risk, changes in the
physical condition of the floodplain or
watershed, or as additional data become
available to improve the identification
of flood hazards. The criteria for
determining whether to remove
unimproved land or land with
structures from the SFHA because
ground elevations of the land or
structures are above the BFE are in
sections (§§) 70.3 and 70.4. If the
criteria are met, we will issue a LOMA.

When requesting a LOMA, property
owners must submit adequate
supporting data according to the criteria
established in §§70.3 and 70.4, such as
a legal description of the property,
location of the insurable structure on
the property, and information regarding
the lowest adjacent grade (LAG)
elevation. However, if the structure in
question, when plotted on the NFIP
map, does not touch the mapped SFHA,
we do not require the LAG elevation as
part of the data that support the request.

Under § 70.4, after we review the
scientific or technical information that
the LOMA applicant submitted, we
notify the applicant that we have
compared the ground elevations of the
entire legally defined parcel of land or
the elevation of the lowest adjacent
grade to a structure with the elevation
of the base flood and that:

(a) The property is within a
designated flood-risk zone and we state
the basis for our determination; or

(b) The property should not be
included within a designated flood-risk
zone and we will amend the FHBM or
the FIRM; or

(c) We need an additional 60 days to
make a determination.

There is an alternative outcome that
we sometimes encounter during the
LOMA review process that part 70 does
not describe. After plotting the property
location on the NFIP map, a property or
structure may fall outside the delineated
SFHA. When this happens, the LOMA
states that the property or structure is
“out as shown” and there is no need to
take action to correct the map because
the map already indicates that the
property or structure falls outside the
SFHA.

There has been considerable
confusion over the determination made

in some LOMAs that state a property or
structure is “‘out as shown” on the
effective NFIP map. Specifically, when
a third party determination company
has made a determination for a lender
that a structure is in the SFHA and the
borrower requests a LOMA from FEMA
that results in a determination that the
structure is already mapped outside the
SFHA, lenders are requesting that the
third party change its finding to agree
with FEMA’s. Without comparing the
data used by the determination
company to the data used by FEMA
comparing the property and structure, a
conclusion is unsure. If this conflict
arises during the loan origination
process, there is an established process
for resolving disputes under part 65.17:
“Review of Determinations.” We are
amending this rule to clarify the status
of LOMAs that make a determination of
“out as shown.”

By this rule, we are adding an
additional possible outcome to those
described in § 70.4: The property is not
within a designated SFHA as shown on
the NFIP map and no modification of
the Flood Hazard Boundary Map or
FIRM is necessary.

Administrative Procedure Act
Statement

Under the National Flood Insurance
Program FEMA must identify
floodprone areas throughout the United
States and revise and update flood maps
when sufficient technical data justify a
request for map amendment or map
revision (42 U.S.C. 4101). If an insurable
property is located within an identified
SFHA, the property owner must obtain
flood insurance under specified
conditions (42 U.S.C. 4012a). It follows
that if an insurable property is located
outside an SFHA the mandatory flood
insurance purchase requirements of the
Flood Disaster Protection Act of 1973 do
not apply (although the owner may
purchase flood insurance voluntarily).

This rule is an ““interpretative” rule
under the Administrative Procedure Act
(5 U.S.C. 553(b)(A)). The rule interprets
the National Flood Insurance Act of
1968 and the Flood Disaster Protection
Act of 1973 to clarify that when we find
sufficient technical data and determine
that a property or structure is “out as
shown” on an existing FHBM or FIRM,
that is, when the property is located
outside an SFHA as shown on the map,
we will issue a Letter of Map
Amendment but will not modify the
FHBM or FIRM.

Accordingly, we have determined that
this rule is not subject to the
requirements of 5 U.S.C. 553(b), and we
are making the rule effective upon
publication under the authority of 5

U.S.C. 553(d)(2). The Office of
Management and Budget, Office of
Information and Regulatory Affairs, has
reviewed this rule.

National Environmental Policy Act
(NEPA)

NEPA imposes requirements for
considering the environmental impacts
of agency decisions. It requires that an
agency prepare an Environmental
Impact Statement (EIS) for “major
federal actions significantly affecting the
quality of the human environment.” If
an action may or may not have a
significant impact, the agency must
prepare an environmental assessment
(EA). If, as a result of this study, the
agency makes a Finding of No
Significant Impact (FONSI), no further
action is necessary. If it will have a
significant effect, then the agency uses
the EA to develop an EIS.

Categorical Exclusions

Agencies can categorically identify
actions (for example, repair of a
building damaged by a disaster) that do
not normally have a significant impact
on the environment. The purpose of this
interpretive rule is to clarify and state
expressly in our rules that when we
determine that a property or structure is
“out as shown” on an existing FHBM or
FIRM, we will issue a Letter of Map
Amendment but will not modify the
FHBM or FIRM.

Accordingly, we have determined that
this rule is excluded from the
preparation of an environmental
assessment or environmental impact
statement under 44 CFR 10.8(d)(2)(ii),
where the rule is related to actions that
qualify for categorical exclusion under
44 CFR 10.8(d)(2)(iv).

Paperwork Reduction Act

This rule requires the collection of
information. Under the Paperwork
Reduction Act (Act) we must consider
the impact of paperwork and other
information collection burdens imposed
on the public. The Act mandates
specific reductions in the amount of
paperwork requirements imposed by
agencies. It requires specific approval by
the Office of Management and Budget
(OMB) of any new requirements for
collection of information imposed on
ten or more persons by an agency;
without such approval, the agency lacks
the authority to enforce any such
requirement. The Act also requires us to
inform respondents that a response is
not required unless the collection of
information displays a valid OMB
control number.

OMB has previously approved the
following information collection
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requirements covered by this final rule
under the provisions of the Paperwork
Reduction Act, as amended:

OMB Control

Number Title

3067-0147,
Expires
8/31/2001

Report to Submit Technical
or Scientific Data to Cor-
rect Mapping Deficiencies
Unrelated to Community-
Wide Elevation Determina-
tions (Amendments & Re-
visions to National Flood
Insurance Program Map)

Consultation with Local Offi-
cials to Assure Compli-
ance with Sections 110
and 206 of the Flood Dis-
aster Protection Act of
1973 (Revisions to Na-
tional Flood Insurance
Program Maps) 81-89/81/
89A 81-89B/81-89C 81/
89D/81/89E 81-89F/81—
89G 81-89H/81-89I 81—
89J/81-89K

Report to Submit Technical
Data to Correct Mapping
Deficiencies Unrelated to
Community-Wide Ele-
vation Determinations for
a Single Residential Lot or
Structure. FEMA-FORM-
81-92.

3067-0148,
Expires
7/31/2001

3067-0257,
Expires
7/31/2001

We will be applying to the Office of
Management and Budget to extend our
authorizations under Control Number
3067-0147, 3067—0148, and 3067-0257.
Any person who is to respond to this
collection of information is not required
to respond unless the collection of
information displays a currently valid
OMB control number.

Executive Order 12866, Regulatory
Planning and Review

We have prepared and reviewed this
rule under the provisions of E.O. 12866,
Regulatory Planning and Review. Under
Executive Order 12866, 58 FR 51735,
October 4, 1993, a significant regulatory
action is subject to OMB review and the
requirements of the Executive Order.
The Executive Order defines
“significant regulatory action” as one
that is likely to result in a rule that may:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,

or loan programs or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

This rule is an “interpretative” rule
under the Administrative Procedure Act
(5 U.S.C. 553(b)(A)). The rule interprets
the National Flood Insurance Act of
1968 and the Flood Disaster Protection
Act of 1973 to clarify that when we find
sufficient technical data and determine
that a property or structure is “out as
shown” on an existing FHBM or FIRM,
that is, when the property is located
outside an SFHA as shown on the map,
we will issue a Letter of Map
Amendment and that does not modify
the FHBM or FIRM. We know of no
conditions that would qualify the rule
as a “‘significant regulatory action”
within the definition of section 3(f) of
the Executive Order.

Accordingly, this rule is not a major
rule as defined in 5 U.S.C. 804(2). To
the extent possible this rule adheres to
the principles of regulation as set forth
in Executive Order 12866. The Office of
Management and Budget (OMB) has not
reviewed this rule under Executive
Order 12866.

Executive Order 13132, Federalism

Executive Order 13132, Federalism,
dated August 4, 1999, sets forth
principles and criteria that agencies
must adhere to in formulating and
implementing policies that have
federalism implications, that is,
regulations that have substantial direct
effects on the States, or on the
distribution of power and
responsibilities among the various
levels of government. Federal agencies
must closely examine the statutory
authority supporting any action that
would limit the policymaking discretion
of the States, and to the extent
practicable, must consult with State and
local officials before implementing any
such action.

We have reviewed this final rule
under Executive Order 13132 and have
concluded that the rule does not have
federalism implications as defined by
the Executive Order. The rule interprets
the National Flood Insurance Act of
1968 and the Flood Disaster Protection
Act of 1973 to clarify that when we find
sufficient technical data and determine
that a property or structure is “out as
shown” on an existing FHBM or FIRM,
that is, when the property is located
outside an SFHA as shown on the map,
we will issue a Letter of Map
Amendment and that does not modify
the FHBM or FIRM.

We have determined that the rule
does not significantly affect the rights,
roles, and responsibilities of States, and
involves no preemption of State law nor
does it limit State policymaking
discretion. Accordingly, the provisions
of Executive Order 13132, Federalism,
do not apply to this rule. The Office of
Management and Budget has reviewed
this rule under the provisions of
Executive Order 13132.

This rule involves no policies that
have federalism implications under
Executive Order 13132, Federalism,
dated .

Congressional Review of Agency
Rulemaking

We have sent this final rule to the
Congress and to the General Accounting
Office under the Congressional Review
of Agency Rulemaking Act, Pub. L. 104—
121. The rule is not a “major rule”
within the meaning of that Act. It is an
interpretive rule in support of normal
day-to-day mapping activities related to
Letters of Map Amendment under the
National Flood Insurance Program.

The rule will not result in a major
increase in costs or prices for
consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions. It will
not have “significant adverse effects” on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises. This final rule is
subject to the information collection
requirements of the Paperwork
Reduction Act and OMB has assigned
Control Nos. 3067-0147, 3067—0148,
and 3067—0257. The rule is not an
unfunded Federal mandate within the
meaning of the Unfunded Mandates
Reform Act of 1995, Pub. L. 104—4, and
any enforceable duties that we impose
are a condition of Federal assistance or
a duty arising from participation in a
voluntary Federal program.

List of Subjects in 44 CFR Part 70

Administrative practice and
procedure, Reporting and recordkeeping
requirements.

Accordingly, we amend 44 CFR 70 as
follows:

PART 70—PROCEDURE FOR MAP
CORRECTION

1. The authority citation for Part 70
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 43 FR
41943, 3 CFR, 1978 Comp., p. 329; E.O.
12127 of Mar. 31, 1979, 44 FR 19367, 3 CFR,
1979 Comp., p. 376.
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2. We revise § 70.4 to read as follows:

§70.4 Review by the Director.

The Director, after reviewing the
scientific or technical information
submitted under the provisions of
§70.3, shall notify the applicant in
writing of his/her determination within
60 days after we receive the applicant’s
scientific or technical information that
we have compared either the ground
elevations of an entire legally defined
parcel of land or the elevation of the
lowest adjacent grade to a structure with
the elevation of the base flood and that:

(a) The property is within a
designated A, A0, A1-30, AE, AH, A99,
AR, AR/A1-30, AR/AE, AR/AQ, AR/
AH, AR/A, V0, V1-30, VE, or V Zone,
and will state the basis of such
determination; or

(b) The property should not be within
a designated A, A0, A1-30, AE, AH,
A99, AR, AR/A1-30, AR/AE, AR/AOQ,
AR/AH, AR/A,V0, V1-30, VE, or V Zone
and that we will modify the FHBM or
FIRM accordingly; or

(c) The property is not within a
designated A, A0, A1-30, AE, AH, A99,
AR, AR/A1-30, AR/AE, AR/AO, AR/
AH, AR/A,V0, V1-30, VE, or V Zone as
shown on the FHBM or FIRM and no
modification of the FHBM or FIRM is
necessary; or

(d) We need an additional 60 days to

make a determination.
* * * * *

Robert F. Shea,

Acting Administrator, Federal Insurance
Administration.

[FR Doc. 01-15807 Filed 6—-25-01; 8:45 am)]
BILLING CODE 6718-04—P

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 206
RIN 3067-AD08

Disaster Assistance; Debris Removal

AGENCY: Federal Emergency
Management Agency (FEMA).
ACTION: Final rule.

SUMMARY: We (FEMA) are adding to the
conditions under which we may
determine that debris removal is in the
public interest following a declared
disaster. We may provide funding for
the removal of debris and wreckage
from publicly and privately owned
lands and waters when communities
convert property acquired through a
FEMA program for hazard mitigation
purposes to uses compatible with open
space, recreational, or wetlands
management practices.

EFFECTIVE DATE: This rule is effective
July 26, 2001.

FOR FURTHER INFORMATION CONTACT:
Melissa M. Howard, Ph.D., Federal
Emergency Management Agency, room
713, 500 C Street SW., Washington DC
20472, (202) 646—4240, or (email)
melissa.howard@fema.gov.

SUPPLEMENTARY INFORMATION: We
consider that it is in the public interest
to remove substantially damaged
structures and related slabs, driveways,
fencing, garages, sheds, and similar
appurtenances from properties that are
part of a FEMA-funded hazard
mitigation buyout and relocation
project. On May 16, 2000, we published
a proposed rule on debris removal in the
Federal Register, 65 FR 31129, and
invited comments for 60 days ending on
July 15, 2000. We received comments
from three sources representing a
federal agency, a State government, and
a national association.

The proposed rule stated that we
would consider in the public interest
the removal of substantially damaged
structures that a community acquired
through a FEMA-funded hazard
mitigation project. The removal of such
structures would help to mitigate the
risk to life and property by converting
the property to uses that are compatible
with open space, recreational and
wetlands management practices. We
believe that Federal assistance used in
this way supports the effort to break the
cycle of repetitive damage and repair;
such removal is less costly to taxpayers
than paying for repetitive damage and
repair. Mitigation through buyout and
relocation also substantially reduces the
risk of future infrastructure damage and
personal hardship, loss and suffering.

Comment. One commenter asked
whether it is in the public interest to
remove substantially damaged
structures and related appurtenances
during a partial buyout. In these cases,
the commenter said, a FEMA-funded
mitigation program may acquire one
property, but not an adjacent property.

Response. We believe that debris
removal from the acquired property is in
the public interest because that property
will not be built upon in the future. This
type of removal contributes to the goal
of reducing long-term vulnerability. In
the case of an adjacent property, if that
property is not substantially damaged, it
could be removed under section 404 of
the Stafford Act, but it could not be
removed under section 407 since it
would not be debris or wreckage.

Comment. Another commenter stated
that debris and wreckage removal was
just one element of demolition and

suggested that we also fund the razing
of these structures.

Response. We intend to remove only
those structures that may be classed as
debris and wreckage. Razing the
structure in such cases should not be
necessary. However, if a structure and
its appurtenances meet the criteria in
this rule, that is, that the property is
substantially damaged and acquired
through a FEMA-funded hazard
mitigation program, we will fund its
removal and will include razing and
disposal as applicable.

Comment. A related comment asked
that we fund the removal of all damaged
structures acquired through a FEMA-
funded mitigation program, not just
those that are substantially damaged.
Section 407 of the Stafford Act allows
for the removal of debris and wreckage.

Response. We do not consider
structures to be debris and wreckage if
they are not substantially damaged. If
we were to fund their removal, we
would have to do so under the authority
of section 404 of the Stafford Act. In
order to lessen the administrative
burden of funding on a structure-by-
structure basis in areas where some
structures are substantially damaged
and others are not, we will fund debris
and wreckage removal on a prorated
basis. For example, if 60 percent of
structures are substantially damaged, we
will reimburse 60 percent of the costs
for removing all structures acquired
through a FEMA-funded mitigation
program.

Comment. A final comment raised the
issue of timelines for completion of
debris removal. The commenter thought
that assisting in the buyout process
would prevent the Public Assistance
Program from reaching disaster closeout
objectives. The commenter suggested
that we limit funding to 12 months after
the declaration.

Response. We understand the point of
the commenter and agree that the use of
the authority must be time-limited.
Because we find a one-year deadline to
be impractical, we have established a
two-year deadline, which we do find
reasonable. Therefore, we will allow
two years from the declaration date to
obligate funds and complete the
removal of substantially damaged
structures.

National Environmental Policy Act

This rule is excluded from the
preparation of an environmental
assessment or environmental impact
statement under 44 CFR 10.8(d)(2)(ii),
where the rule is related to actions that
qualify for categorical exclusion under
44 CFR 10.8(d)(2)(vii).
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Executive Order 12866, Regulatory
Planning and Review

We have prepared and reviewed this
final rule under the provisions of E.O.

12866, Regulatory Planning and Review.

Under Executive Order 12866, 58 FR
51735, October 4, 1993, a significant
regulatory action is subject to OMB
review and the requirements of the
Executive Order. The Executive Order
defines “‘significant regulatory action”
as one that is likely to result in a rule
that may:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

This final rule adds a category of
property eligible to receive public
assistance following a declared disaster,
and will benefit those small entities that
qualify for this assistance. We know of
no conditions that would qualify the
rule as a ‘““significant regulatory action”
within the definition of section 3(f) of
the Executive Order. To the extent
possible this rule adheres to the
principles of regulation in Executive
Order 12866. The Office of Management
and Budget has not reviewed this rule
under the provisions of Executive Order
12866.

Paperwork Reduction Act

This rule does not require a collection
of information and therefore is not
subject to the provisions of the
Paperwork Reduction Act of 1995.

Regulatory Flexibility Act, 5 U.S.C. 601

Under the Regulatory Flexibility Act
agencies must consider the impact of
their rulemakings on “small entities”
(small businesses, small organizations
and local governments). When an
agency is required by 5 U.S.C. 553 to
publish a notice of proposed
rulemaking, a regulatory flexibility
analysis is required for both the
proposed rule and the final rule if the
rulemaking could “have a significant
economic impact on a substantial
number of small entities.” The Act also

provides that if a regulatory flexibility
analysis is not required, the agency
must certify in the rulemaking
document that the rulemaking will not
“have a significant economic impact on
a substantial number of small entities.”

For the reasons that follow I certify
that a regulatory flexibility analysis is
not required for this rule because it
would not have a significant economic
impact on a substantial number of small
entities. This rule adds a new condition
under which we may determine debris
removal is in the public interest
following a declared disaster. We expect
the rule will benefit those small entities
that qualify for this assistance and will
enhance the ability of local officials to
make sound floodplain management
decisions more readily than under the
current rule.

Executive Order 13132, Federalism

Executive Order 13132, Federalism,
dated August 4, 1999, sets forth
principles and criteria that agencies
must adhere to in formulating and
implementing policies that have
federalism implications, that is,
regulations that have substantial direct
effects on the States, or on the
distribution of power and
responsibilities among the various
levels of government. Federal agencies
must closely examine the statutory
authority supporting any action that
would limit the policymaking discretion
of the States, and to the extent
practicable, must consult with State and
local officials before implementing any
such action.

We have reviewed this rule under
Executive Order 13132 and have
concluded that the rule does not have
federalism implications as defined by
the Executive Order. As noted under
Regulatory Planning and Review, this
rule adds a new condition under which
we may determine debris removal is in
the public interest following a declared
disaster. We know of no substantial
direct effects on the States, or on the
distribution of power and
responsibilities among the various
levels of government that would result
from this rule.

The Office of Management and Budget
has reviewed this rule under the
provisions of Executive Order 13132.

Congressional Review of Agency
Rulemaking

We have sent this rule to the Congress
and to the General Accounting Office
under the Congressional Review of
Agency Rulemaking Act, Pub. L. 104—
121. The rule is not a “major rule”
within the meaning of that Act. By
adding a new condition under which we

may determine debris removal is in the
public interest following a declared
disaster it will not result in an annual
effect on the economy of $100,000,000
or more. We do not expect that it will
result in a major increase in costs or
prices for consumers, individual
industries, Federal, State, or local
government agencies, or geographic
regions. Nor do we expect that it will
have “significant adverse effects” on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises.

List of Subjects in 44 CFR Part 206

Disaster assistance.

Accordingly, amend 44 CFR part 206
as follows:

PART 206—FEDERAL DISASTER
ASSISTANCE FOR DISASTERS
DECLARED ON OR AFTER
NOVEMBER 23, 1988

1. The authority citation for part 206
continues to read as follows:

Authority: Robert T. Stafford Disaster
Relief and Emergency Assistance Act, 42
U.S.C. 5121 et seq.; Reorganization Plan No.
3 0f 1978, 43 FR 41943, 3 CFR, 1978 Comp.,
p- 329; E.O. 12127, 44 FR 19367, 3 CFR, 1979
Comp., p. 376; E.O. 12148, 44 FR 43239, 3
CFR, 1979 Comp., p. 412; and E.O. 12673, 54
FR 12571, 3 CFR, 1989 Comp., p. 214.

2. Revise §206.224(a) to read as
follows:

§206.224 Debris removal.

(a) Public interest. Upon
determination that debris removal is in
the public interest, the Regional Director
may provide assistance for the removal
of debris and wreckage from publicly
and privately owned lands and waters.
Such removal is in the public interest
when it is necessary to:

(1) Eliminate immediate threats to
life, public health, and safety; or

(2) Eliminate immediate threats of
significant damage to improved public
or private property; or

(3) Ensure economic recovery of the
affected community to the benefit of the
community-at-large; or

(4) Mitigate the risk to life and
property by removing substantially
damaged structures and associated
appurtenances as needed to convert
property acquired through a FEMA
hazard mitigation program to uses
compatible with open space, recreation,
or wetlands management practices.
Such removal must be completed within
two years of the declaration date, unless
the Associate Director for Readiness,
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Response and Recovery extends this
period.

Dated: June 19, 2001.
Lacy Suiter,

Assistant Director, Readiness, Response and
Recovery Directorate.

[FR Doc. 01-15924 Filed 6—25-01; 8:45 am]
BILLING CODE 6718-02-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[DA 01-1389; MM Docket No. 00-12; RM—
9706]

Radio Broadcasting Services; West
Rutland, VT

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: At the request of Great Casco
Bay Wireless Talking Machine Limited
Liability Company, this document
substitutes Channel 298A for Channel
298C3 at West Rutland, Vermont, in
order to permit Station WTHT,
Lewiston, Maine, to improve its
facilities. See 65 FR 7518, published
February 16, 2000. The reference
coordinates for Channel 298A at West
Rutland, Vermont, are 43—34—04 and
73—00-30.

DATES: Effective July 23, 2001.

FOR FURTHER INFORMATION CONTACT:
Robert Hayne, Mass Media Bureau,
(202) 418-2177.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order in MM Docket No. 00-12,
adopted June 6, 2001, and released June
8, 2001. The full text of this decision is
available for inspection and copying
during normal business hours in the
FCC’s Reference Information Center at
Portals I, CY=-A257, 445 12th Street,
SW, Washington, D.C. The complete
text of this decision may also be
purchased from the Commission’s copy
contractor, International Transcription
Service, Inc., (202) 857-3800, 1231 20th
Street, NW, Washington, DC 20036.

List of Subjects in 47 CFR Part 73

Radio Broadcasting.

Part 73 of Title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—RADIO BROADCAST
SERVICES

1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, and
336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Vermont, is amended
by removing Channel 298C3 at West
Rutland and adding Channel 298A at
West Rutland.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 01-15973 Filed 6—25-01; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 01-1438; MM Docket No. 00-160; RM—
9928]

Radio Broadcasting Services; Pana,
Taylorville, and Macon, IL

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission, at the joint
request of Kaskaskia Broadcasting, Inc.
and Miller Communications, Inc.,
reallots Channel 265A from Pana to
Macon, Illinois, and modifies Station
WEGY (FM)’s license accordingly. We
also reallot Channel 232A from
Taylorville to Pana, Illinois, and modify
Station WMKR(FM)’s license
accordingly. See 65 FR 55930,
September 15, 2000. Channel 265A can
be reallotted to Macon in compliance
with the Commission’s minimum
distance separation requirements with a
site restriction of 6.9 kilometers (4.3
miles) south at Station WEGY(FM)’s
requested site. The coordinates for
Channel 265A at Macon are 39—41-08
North Latitude and 88-55—29 West
Longitude. Additionally, Channel 232A
can be reallotted to Pana in compliance
with the Commission’s minimum
distance separation requirements with a
site restriction of 11.7 kilometers (7.3
miles) west at Station WMKR(FM)’s
requested site. The coordinates for
Channel 232A at Pana are 39-22-56
North Latitude and 89-12-56 West
Longitude.

DATES: Effective July 30, 2001.

FOR FURTHER INFORMATION CONTACT:
Sharon P. McDonald, Mass Media
Bureau, (202) 418-2180.
SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 00-160,
adopted June 6, 2001, released June 15,

2001. The full text of this Commission
decision is available for inspection and
copying during normal business hours
in the FCC Reference Information Center
(Room CY—-A257), 445 12th Street, SW,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy
contractors, International Transcription
Service, Inc., (202) 857-3800, 1231 20th
Street, NW., Washington, DC 20036.

List of Subjects in 47 CFR Part 73
Radio broadcasting.

Part 73 of title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—RADIO BROADCAST
SERVICES

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 54, 303, 334, and 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Illinois, is amended
by adding Macon, Channel 265A; and
removing Channel 265A at Pana; and by
adding Channel 232A at Pana; and
removing Channel 232A at Taylorville.
Federal Communications Commission.

John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 01-15975 Filed 6—-25—-01; 8:45 am]|
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 01-1390; MM Docket No. 01-6; RM—
10009]

Radio Broadcasting Services;
Steubenville, OH and Burgettstown, PA

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document reallots
Channel 278B from Steubenville, Ohio,
to Burgettstown, Pennsylvania, and
modifies the license for Station
WOGH(FM) to specify operation on
Channel 278B at Burgettstown,
Pennsylvania, in response to a petition
filed by Keymarket Licenses, LLC. See
66 FR 7872, January 26, 2001. The
coordinates for Channel 278B at
Burgettstown are 40-20-32 and 80-37—
14.

DATES: Effective July 23, 2001.
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FOR FURTHER INFORMATION CONTACT:
Kathleen Scheuerle, Mass Media
Bureau, (202) 418-2180.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order, MM Docket No. 01-6,
adopted May 30, 2001, and released
June 8, 2001. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the Commission’s
Reference Center, 445 12th Street, SW.,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy
contractors, International Transcription
Services, Inc., 1231 20th Street, NW.,
Washington, DC. 20036, (202) 857-3800,
facsimile (202) 857—-3805.

List of Subjects in 47 CFR Part 73
Radio broadcasting.

Part 73 of title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—RADIO BROADCAST
SERVICES

1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Ohio, is amended by
removing Steubenville, Channel 278B.

3. Section 73.202(b), the Table of FM
Allotments under Pennsylvania, is
amended by adding Burgettstown,
Channel 278B.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 01-15977 Filed 6—25-01; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
RIN 1018-AH46

Endangered and Threatened Wildlife
and Plants; Establishment of a
Nonessential Experimental Population
of Whooping Cranes in the Eastern
United States

AGENCY: Fish and Wildlife Service,
Interior.
ACTION: Final rule.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), will

reintroduce whooping cranes (Grus
americana) into historic habitat in the
eastern United States with the intent to
establish a migratory flock that would
summer and breed in Wisconsin, and
winter in west-central Florida. We are
designating this reintroduced
population as a nonessential
experimental population (NEP)
according to section 10(j) of the
Endangered Species Act of 1973 (Act),
as amended. The geographic boundary
of the NEP includes the States of
Alabama, Arkansas, Florida, Georgia,
Mlinois, Indiana, lowa, Kentucky,
Louisiana, Michigan, Minnesota,
Mississippi, Missouri, North Carolina,
Ohio, South Carolina, Tennessee,
Virginia, West Virginia, and Wisconsin.
The objectives of the reintroduction
are: To advance recovery of the
endangered whooping crane; to further
assess the suitability of Wisconsin and
west-central Florida as whooping crane
habitat; and to evaluate the merit of
releasing captive-reared whooping
cranes, conditioned for wild release, as
a technique for establishing a self-
sustaining, migratory population. The
only natural wild population of
whooping cranes remains vulnerable to
extirpation through a natural
catastrophe or contaminant spill, due
primarily to its limited wintering
distribution along the Texas gulf coast.
If successful, this action will result in
the establishment of an additional self-
sustaining population, and contribute
towards the recovery of the species. No
conflicts are envisioned between the
whooping crane’s reintroduction and
any existing or anticipated Federal,
State, Tribal, local government, or
private actions such as agricultural
practices, pesticide application, water
management, construction, recreation,
trapping, or hunting.
DATES: The effective date of this rule is
June 26, 2001.
ADDRESSES: The complete
administrative file for this rule is
available for inspection, by
appointment, during normal business

hours at the Green Bay Field Office, U.S.

Fish and Wildlife Service, 1015
Challenger Court, Green Bay, Wisconsin
54311.

FOR FURTHER INFORMATION CONTACT:
Janet M. Smith at the above address
(telephone 920-465-7440).

SUPPLEMENTARY INFORMATION:
Background
1. Legislative

Congress made significant changes to
the Endangered Species Act of 1973, as
amended (Act), with the addition of

section 10(j), which provides for the
designation of specific reintroduced
populations of listed species as
“experimental populations.” Previously,
we had authority to reintroduce
populations into unoccupied portions of
a listed species’ historical range when
doing so would foster the recovery of
the species. However, local citizens
often opposed these reintroductions
because they were concerned about the
placement of restrictions and
prohibitions on Federal and private
activities. Under section 10(j), the
Secretary of the Interior can designate
reintroduced populations established
outside the species’ current range, but
within its historical range, as
“experimental.”

Under the Act, species listed as
endangered or threatened are afforded
protection primarily through the
prohibitions of section 9 and the
requirements of section 7. Section 9 of
the Act prohibits the take of a listed
species. “Take” is defined by the Act as
harass, harm, pursue, hunt, shoot,
wound, kill, trap, capture, or collect, or
attempt to engage in any such conduct.
Section 7 of the Act outlines the
procedures for Federal interagency
cooperation to conserve federally listed
species and protect designated critical
habitats. It mandates all Federal
agencies to determine how to use their
existing authorities to further the
purposes of the Act to aid in recovering
listed species. It also states that Federal
agencies will, in consultation with the
Service, insure that any action they
authorize, fund, or carry out is not likely
to jeopardize the continued existence of
a listed species or result in the
destruction or adverse modification of
designated critical habitat. Section 7 of
the Act does not affect activities
undertaken on private lands unless they
are authorized, funded, or carried out by
a Federal agency.

Section 10(j) is designed to increase
our flexibility in managing an
experimental population by allowing us
to treat the population as threatened,
regardless of the species’ designation
elsewhere in its range. Threatened
designation gives us more discretion in
developing and implementing
management programs and special
regulations for a population, such as
this rule, and allows us to develop any
regulations we consider necessary to
provide for the conservation of a
threatened species. In situations where
we have experimental populations,
certain section 9 prohibitions that apply
to threatened species may no longer
apply, and the special rules contain the
prohibitions and exceptions necessary
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and appropriate to conserve that
species.

Based on the best available
information, we must determine
whether experimental populations are
“essential,” or ‘“nonessential,” to the
continued existence of the species. An
experimental population that is
essential to the survival of the species
is treated as a threatened species. An
experimental population that is
nonessential to the survival of the
species is also treated as a threatened
species. However, for section 7
interagency cooperation purposes, if the
NEP is located outside of a National
Wildlife Refuge or National Park, it is
treated as a species proposed for listing.
Regulations for NEPs may be developed
to be more compatible with routine
human activities in the reintroduction
area.

For the purposes of section 7 of the
Act, in situations where there is an NEP
located within a National Wildlife
Refuge or National Park, the individuals
of the NEP are treated as threatened and
section 7(a)(1) and the consultation
requirements of section 7(a)(2) of the
Act would apply. Section 7(a)(1)
requires all Federal agencies to use their
authorities to conserve listed species.
Section 7(a)(2) requires that Federal
agencies consult with the Service before
authorizing, funding, or carrying out
any activity that would likely jeopardize
the continued existence of a listed
species or adversely modify its critical
habitat. When NEPs are located outside
a National Wildlife Refuge or National
Park, only two provisions of section 7
would apply: Section 7(a)(1) and section
7(a)(4). Federal agencies are not
required to consult with us under
section 7(a)(2). Section 7(a)(4) requires
Federal agencies to informally confer
with the Service on actions that are
likely to jeopardize the continued
existence of a species proposed for
listing. However, since we determined
that the NEP is not essential to the
continued existence of the species, it is
very unlikely that we would ever
determine jeopardy for a project
impacting a species within an NEP.

Individuals used to establish an
experimental population may come
from a donor population, provided their
removal is not likely to jeopardize the
continued existence of the species, and
appropriate permits are issued in
accordance with our regulations (50
CFR 17.22) prior to their removal.

2. Biological

The whooping crane (Grus
americana) was listed as an endangered
species on March 11, 1967 (32 FR 4001).
The whooping crane is classified in the

family Gruidae, Order Gruiformes. It is
the tallest bird in North America; males
approach 1.5 meters (m) (5 feet (ft)) tall.
In captivity, adult males average 7.3
kilograms (kg) (16 pounds (Ib)) and
females 6.4 kg (14 lbs). Adult plumage
is snowy white except for black primary
feathers, black or grayish alulae, sparse
black bristly feathers on the carmine
(red) crown and malar region (side of
the head), and a dark gray-black wedge-
shaped patch on the nape. The bill is
dark olive-gray, which becomes lighter
during the breeding season. The iris of
the eye is yellow; legs and feet are gray-
black.

Adults are potentially long-lived.
Current estimates suggest a maximum
longevity in the wild of 22 to 24 years
(Binkley and Miller 1980). Captive
individuals are known to have survived
27 to 40 years (McNulty 1966, Moody
1931). Mating is characterized by
monogamous lifelong pair bonds.
Individuals re-mate following death of
their mate. Fertile eggs are occasionally
produced at age 3 years but more
typically at age 4. Experienced pairs
may not breed every year, especially
when habitat conditions are poor.
Whooping cranes ordinarily lay two
eggs. They will renest if their first clutch
is destroyed or lost before mid-
incubation (Erickson and Derrickson
1981, Kuyt 1981). Although two eggs are
laid, whooping crane pairs infrequently
fledge two chicks. Only about one of
every four hatched chicks survives to
reach the wintering grounds (U.S. Fish
and Wildlife Service 1986)

The whooping crane first appeared in
fossil records from the early Pleistocene
(Allen 1952) and probably was most
abundant during that 2-million-year
epoch. They once occurred from the
Arctic Sea to the high plateau of central
Mexico, and from Utah east to New
Jersey, South Carolina, and Florida
(Allen 1952, Nesbitt 1982). In the 19th
century, the principal breeding range
extended from central Illinois northwest
through northern Iowa, western
Minnesota, northeastern North Dakota,
southern Manitoba, and Saskatchewan
to the vicinity of Edmonton, Alberta. A
nonmigratory breeding population
existed in southwestern Louisiana until
the early 1900’s (Allen 1952, Gomez
1992).

Through the use of two independent
techniques of population estimation,
Banks (1978) derived estimates of 500 to
700 whooping cranes in 1870. By 1941,
the migratory population contained only
16 individuals. The whooping crane
population decline in the 19th and early
20th century was a consequence of
hunting and specimen collection,
human disturbance, and conversion of

the primary nesting habitat to hay,
pastureland, and grain production
(Allen 1952, Erickson and Derrickson
1981).

Allen (1952) described several
historical migration routes. One of the
most important led from the principal
nesting grounds in Iowa, Illinois,
Minnesota, North Dakota, and Manitoba
to coastal Louisiana. Another went from
Texas and the Rio Grande Delta region
of Mexico northward to nesting grounds
in North Dakota and the Canadian
Provinces. A route through west Texas
into Mexico probably followed the route
still used by sandhill cranes (Grus
canadensis). These whooping cranes
would have wintered in the interior
tablelands of western Texas and the
high plateau of central Mexico.

Another migration route crossed the
Appalachians to the Atlantic Coast.
These birds apparently nested in the
Hudson Bay area of Canada. Coastal
areas of New Jersey, South Carolina, and
river deltas farther south were the
wintering grounds. The latest specimen
records or sighting reports for some
eastern locations are Alabama, 1899;
Arkansas, 1889; Florida, 1927 or 1928;
Georgia, 1885; Illinois, 1891; Indiana,
1881; Kentucky, 1886; Manitoba, 1948;
Michigan, 1882; Minnesota, 1917;
Mississippi, 1902; Missouri, 1884; New
Jersey, 1857; Ohio, 1902; Ontario, 1895;
South Carolina, 1850; and Wisconsin,
1878 (Allen 1952, Burleigh 1944,
Hallman 1965, Sprunt and Chamberlain
1949).

Atlantic coast locations used by
whooping cranes included the Cape
May area and Beesley’s Point at Great
Egg Bay in New Jersey; the Waccamaw
River in South Carolina; the deltas of
the Savannah and Altamaha Rivers, and
St. Simon’s Island in Georgia; and the
St. Augustine area of Florida. Gulf coast
locations include Mobile Bay, Alabama;
Bay St. Louis in Mississippi; and
numerous records from southwestern
Louisiana, where the last bird was
captured in 1949. Coastal Louisiana
contained both a nonmigratory flock
and wintering migrants (Allen 1952,
Gomez 1992).

There is evidence to suggest that
whooping cranes occurred in Florida,
perhaps well into the 20th century
(Nesbitt 1982). Nesbitt described various
sighting reports including one by O. E.
Baynard, a respected field naturalist,
who stated that the last flock of
whooping cranes (14 birds) he saw in
Florida was in 1911 near Micanopy,
southern Alachua County. Two
whooping cranes were reported east of
the Kissimmee River on January 19,
1936, and a whooping crane was shot
(and photographed) north of St.
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Augustine, St. Johns County, in 1927 or
1928 (Nesbitt 1982).

Records from more interior areas of
the Southeast include the Montgomery,
Alabama, area; Crocketts Bluff on the
White River, and near Corning in
Arkansas; in Missouri at sites in Jackson
County near Kansas City, in Lawrence
County near Corning, southwest of
Springfield in Audrain County, and near
St Louis; and in Kentucky near
Louisville and Hickman. It is unknown
whether these records represent
wintering locations, remnants of a
nonmigratory population, or wandering
birds.

The historic breeding range of the
whooping crane in the United States
included Illinois, Iowa, North Dakota,
and Minnesota, with the largest number
of confirmed nesting records in Iowa
(Allen 1952). There are at least five
reliable reports from Wisconsin;
although there are no confirmed records
of nesting in Wisconsin, there is a
nesting record from Dubuque County,
Iowa (Allen 1952), which is adjacent to
Grant County, Wisconsin.

Whooping cranes currently exist in
three wild populations and at six
captive locations. The only self-
sustaining natural wild population nests
in the Northwest Territories and
adjacent areas of Alberta, Canada,
primarily within the boundaries of
Wood Buffalo National Park. These
birds winter along the central Texas
Gulf of Mexico coast at Aransas
National Wildlife Refuge and adjacent
areas. Fifty pairs from this population
nested in 2000, and 176 adult whooping
cranes were reported in spring 2001.
The flock recovered from a population
low of 15 or 16 birds in 1941. This
population is hereafter referred to as the
Aransas/Wood Buffalo National Park
population (AWP).

The second largest wild population is
found in the Kissimmee Prairie area of
central Florida. We designated this
population as an experimental
nonessential population in January 1993
(58 FR 5647-5658). Since 1993, 228
isolation-reared whooping cranes have
been released in this area, in an ongoing
reintroduction effort to establish a
nonmigratory flock. As of February
2001, there are 86 surviving individuals
in the project area. Birds in this
population have reached breeding age
within the past several years. During the
2000 nesting season, a total of 15 pairs
defended territories, 3 pairs laid eggs,
and 2 of these pairs failed prior to
hatching. The remaining pair hatched
both eggs, but no chicks survived to
fledging.

The third wild flock consists of two
remaining individuals from an effort to

establish a migratory population in the
Rocky Mountains through cross-
fostering with greater sandhill cranes
(Grus canadensis tabida) (Drewien and
Bizeau 1977, Bizeau et al. 1987), and an
experiment in 1997 when four
whooping cranes were led behind an
ultralight aircraft between Idaho and
New Mexico (Clegg et al. 1997). The
cross-fostering project began in 1975
and has failed to produce any chicks or
mated pairs (Ellis et al. 1992a). The
term, ‘“‘cross-fostering” refers to the
foster rearing of the whooping crane
chicks by another species, the sandhill
crane. The cross-fostered whooping
cranes have never bred with other
whooping cranes. The females in that
group may be improperly sexually
imprinted on male sandhill cranes. As
a consequence of the lack of breeding,
and the inordinately high mortality
experienced by this population, the
project was phased out.

The whooping crane captive breeding
program, initiated in 1967, has been
very successful. The Service and the
Canadian Wildlife Service (CWS) began
taking eggs from the nests of the wild
population in 1967, and raising the
resulting young in captivity. Between
1967 and 1993, 181 eggs were taken
from the wild to captive sites. Birds
raised from those eggs form the nucleus
of the captive flock (USFWS 1994). The
captive population is now located at
three primary locations: Patuxent
Wildlife Research Center in Laurel,
Maryland; the International Crane
Foundation (ICF) in Baraboo,
Wisconsin; and the Calgary Zoo in
Alberta, Canada. An additional captive
population was started in 1998 at the
Audubon Species Survival Center in
New Orleans, Louisiana.

The total captive population as of
February 2001 stood at 120 birds, with
109 birds present in the 3 primary
captive breeding centers, and an
additional 11 birds present at 3 other
locations. Six whooping cranes are
located at the San Antonio Zoological
Gardens, Texas; four at the Audubon
Institute, New Orleans, Louisiana; and
one at the Lowery Park Zoo in Tampa,
Florida.

Whooping cranes adhere to ancestral
breeding areas, migratory routes, and
wintering grounds, leaving little
possibility of pioneering into new
regions. The only wild, self-sustaining
breeding population can be expected to
continue utilizing its current nesting
location with little likelihood of
expansion, except on a local geographic
scale. This population remains
vulnerable to destruction through a
natural catastrophe (hurricane), a red
tide outbreak, or a contaminant spill,

due primarily to its limited wintering
distribution along the intracoastal
waterway of the Texas coast. The Gulf
Intracoastal Water Way (GIWW)
experiences some of the heaviest barge
traffic of any waterway in the world.
Much of the shipping tonnage is
petrochemical products. An accidental
spill could destroy whooping cranes
and/or their food resources. With the
only wild breeding population so
vulnerable, it is urgent that additional
wild self-sustaining populations be
established as soon as practical.

3. Recovery Efforts

The first recovery plan developed by
the Whooping Crane Recovery Team
(Team) was approved January 23, 1980.
The first revision was approved on
December 23, 1986, and the second
revision on February 11, 1994. The
short-term goal is to downlist the
whooping crane from endangered to
threatened. The criteria for attaining this
downlisting goal is achieving a
population level of 40 nesting pairs in
the AWP and establishing 2 additional,
separate, and self-sustaining
populations consisting of 25 nesting
pairs each. The recovery plan
recommends these goals should be
attained for 10 consecutive years before
the species is reclassified to threatened.
These new populations may be
migratory or nonmigratory.

In 1985, the Director-General of the
Canadian Wildlife Service and the
Director of the U.S. Fish and Wildlife
Service signed a memorandum of
understanding (MOU) entitled
“Conservation of the Whooping Crane
Related to Coordinated Management
Activities.” The MOU was revised and
signed again in 1990 and 1995. It
discusses disposition of birds and eggs,
postmortem analysis, population
restoration and objectives, new
population sites, international
management, recovery plans,
consultation and coordination. All
captive whooping cranes and their
future progeny are jointly owned by the
U.S. Fish and Wildlife Service and the
Canadian Wildlife Service.
Consequently, both nations are involved
in recovery decisions.

4. Reintroduction Sites

In early 1984, pursuant to the
recovery plan goals and the
recommendation of the Team, potential
whooping crane release areas were
selected in the eastern United States. At
that time the prognosis was favorable for
successfully establishing a western
population by use of the cross-fostering
technique. Consequently, key
considerations in selecting areas to
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evaluate for the eastern release were (1)
large areas of potentially suitable
wetland habitat; (2) a healthy sandhill
crane population sufficient to support
recovery using the cross-fostering
technique; (3) public and State agency
support for such a recovery effort in the
release locale; (4) low-to-moderate
levels of avian disease pathogens,
environmental contaminants, and
powerlines; (5) the potential of the
habitats to simultaneously support
whooping cranes and sandhill cranes;
and (6) a reasonable certainty that the
new population would not have contact
with the AWP.

The areas identified were the Upper
Peninsula of Michigan and adjacent
areas of Ontario, the Okefenokee Swamp
in southern Georgia, and three sites in
Florida. The Michigan site was
projected to eventually support a
migratory population. The Georgia and
three Florida sites would each support
a nonmigratory population. The
Michigan/Ontario wetlands are
occupied by greater sandhill cranes that
winter in Florida and the Okefenokee
Swamp of Georgia. The wetlands in
Georgia and Florida are occupied by the
nonmigratory Florida sandhill crane
(Grus canadensis pratensis) and in
winter by greater sandhill cranes, which
nest primarily in southern Ontario,
Michigan, eastern Minnesota, and
Wisconsin. Three-year studies were
initiated at each site in October 1984 to
evaluate their respective suitabilities.

Results of the studies were presented
in written final reports to the Whooping
Crane Recovery Team in fall 1987
(Bennett and Bennett 1987, Bishop
1988, McMillen 1987, Nesbitt 1988) and
in verbal reports in February 1988. By
1988, the Team recognized that cross-
fostering was not working to establish a
migratory population in the West. The
possibility of inappropriate sexual
imprinting associated with cross-
fostering, and the lack of a proven
technique for establishing a migratory
flock influenced the Team to favor
establishing a nonmigratory flock. A
nonmigratory population has features
that make it easier to achieve success:
(1) Released birds do not face the
hazards of migration (over one half of
the losses of fledged, cross-fostered
birds occurred during migration); and
(2) released birds inhabit a more
geographically limited area year-round
than do migratory cranes, which
increases the opportunity for the cranes
to find a compatible mate.

Studies of whooping cranes (Drewien
and Bizeau 1977) and greater sandhill
cranes (Nesbitt 1988) have shown that,
for these species, knowing when and
where to migrate is learned rather than

innate behavior. Captive-reared
whooping cranes released in Florida
were expected to develop a sedentary
population.

In summer 1988, the Team selected
Kissimmee Prairie in central Florida as
the area most suitable for the next
experiment to establish a self-sustaining
population. Since 1993, captive-reared
birds have been released annually in an
attempt to establish a resident,
nonmigratory flock. We expect releases
to continue for the foreseeable future.

In 1996, the Team decided to
investigate the potential for another
reintroduction site in the eastern United
States, with the intent of establishing an
additional migratory population.
Following a study of potential wintering
sites by Dr. John Cannon (Cannon 1998),
the Team selected the Chassahowitzka
NWR /St. Martin’s Marsh Aquatic
Preserve as the top wintering site for a
new migratory flock of whooping
cranes. Based on concerns that a
reintroduced population in
Saskatchewan or Manitoba might mix
with the wild AWP, the Team requested
that Dr. Cannon see if suitable
summering sites were present in
Wisconsin, an area well east of the AWP
migration corridor. The location of the
release area was chosen to fulfill the
criteria set forth by the Whooping Crane
Recovery Team, that is, to establish a
new migratory flock in a location where
there would be a minimal chance of
contact with the existing natural wild
flock. This criterion was established out
of concern for adverse impacts to the
wild flock due to exchange of disease or
undesirable behavior between any
newly established migratory flock and
the existing wild flock.

After preliminary data were gathered,
a decision was made in 1998 to focus on
three potential release sites in
Wisconsin: Crex Meadows State
Wildlife Management Area (WMA),
central Wisconsin including Necedah
NWR and several Wisconsin WMAs,
and Horicon NWR.

Detailed analysis was presented at the
Team’s meeting in September 1999
(Cannon 1999), and the Team then
recommended that releases be started in
central Wisconsin. This
recommendation was based on the
presence of suitable habitat and food
resources, favorable local attitudes, and
geographic separation from the AWP
population. The recommendation also
was contingent upon the results of
studies to further clarify the level of risk
to cranes at this location from two
separate sources. These were risks from
local contaminants in the form of
agricultural chemicals, and the
disturbance caused by aircraft

overflights associated with operations at
the nearby Hardwood Air-to-Surface
Bombing Range. The two issues were
investigated to the satisfaction of the
Team with results indicating a minimal
likelihood of occurrence for both
concerns, although the Patuxent
Wildlife Research Center may conduct
noise impact studies on whooping crane
chicks. The wintering site is the
Chassahowitzka NWR in Florida.

The objectives of the reintroduction
are: (1) To implement a primary
recovery action for a federally listed
endangered species; (2) to further assess
the suitability of Wisconsin and the Gulf
coast of Florida as whooping crane
habitat; and (3) to evaluate the
suitability of releasing captive-reared
whooping cranes, conditioned for wild
release, as a technique for establishing
a self-sustaining, migratory population.
Information on survival of released
birds, movements, behavior, causes of
losses, reproductive success, and other
data will be gathered throughout the
project. Project progress will be
evaluated annually.

The likelihood of the releases
resulting in a self-sustaining population
is believed to be good. Whooping cranes
historically occurred in the Upper
Midwest, and the release area is similar
to that which supported nesting
whooping cranes in adjacent Illinois
and Iowa. The minimum goal for
numbers of cranes to be released
annually is based on the research of
Griffith et al. (1989). As captive
production increases, annual release
numbers will be increased, dependent
upon availability. For a long-lived
species like the whooping crane,
continuing releases for a number of
years increases the likelihood of
reaching a population level that can
sustain fluctuating environmental
conditions. The rearing and release
techniques have proven successful in
building the wild population of the
endangered Mississippi sandhill cranes.

It is expected that whooping cranes
released in Wisconsin and wintering in
Florida will eventually interact with the
existing flock present in the Kissimmee
Prairie area. Whooping cranes led to
Chassahowitzka NWR behind the
ultralight aircraft may choose not to stay
in the coastal saltmarsh when released,
or may return to the Kissimmee Prairie
the following winter and interact with
the nonmigratory flock. The
nonmigratory population is prone to
wander considerable distances, and has
been observed outside of the area where
introduction efforts are under way
(Marty Folk, pers. comm.). Some
interaction during winter between
migratory and nonmigratory cranes is
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expected to occur. This raises the
possibility that individual birds of each
of the two flocks may acquire either
migratory or nonmigratory behavior
through association, especially if pairs
form between members of the different
populations. However, research with
sandhill cranes in Florida has shown
that migratory and nonmigratory
populations mix during winter and yet
maintain their own migratory and
nonmigratory behaviors. The same
would be expected with whooping
cranes. In light of this knowledge, we
expect that any shift in individual
migratory behavior would be limited.
Therefore, we expect that, even though
individuals of the two populations may
associate, the two flocks will remain
distinct and each will represent a
separate population as specified in the
Whooping Crane Recovery Plan
(USFWS 1994). As such, while the
levels of protection will be the same, the
two populations may be managed
differently.

We may select additional release sites
later during the project life to increase
potential breeding range. Multiple
release areas may increase the
opportunity for successful pairing
because females tend to disperse from
their natal site when searching for a
mate. Males, however, have a stronger
homing tendency towards establishing
their nesting territory near the natal area
(Drewien et al. 1989). When captive-
reared cranes are released at a wild
location, the birds may view the release
site as a natal area. If they do, females
would disperse away from the release
area in their search for a mate. In such
a circumstance it may be advantageous
to have several release sites to provide
a broader distribution of territorial
males. It is impossible, however, to
predict which areas will be chosen by
the birds. To allow for adapting release
techniques that will maximize the
chances for success, some flexibility
will likely be necessary in the future.
Therefore, it is possible that we will
pursue future releases at other sites,
which we may select based upon
dispersal patterns observed in the
cranes from initial releases. Several
areas previously examined for
suitability that may be candidates for
future releases (Cannon 1999) include
Horicon NWR and Crex Meadows State
WMA in Wisconsin, and Seney NWR in
the Upper Peninsula of Michigan.

This project has been coordinated
with potentially affected State and
Federal agencies, private landowners,
and the general public. The Wisconsin
Department of Natural Resources (DNR)
manages several wildlife management
areas in the primary release area; the

Wisconsin DNR will be actively
involved as a cooperator in releases, and
has actively endorsed the project. The
Canadian Wildlife Service, a partner
with the U.S. Fish and Wildlife Service
as noted in the Memorandum of
Understanding, has approved the
project. The project also was
coordinated with both of the State of
Florida’s natural resource management
agencies, particularly regarding
migration and wintering aspects of the
project. The Florida Fish and Wildlife
Conservation Commission (FWCC), the
State agency with responsibility for
management of fish and wildlife
resources, has expressed its support of
the project. The Florida Department of
Environmental Protection (DEP) is
charged with environmental protection
and administration of Florida’s public
conservation and recreation lands. We
coordinated with the Florida DEP and
received approval for use of the St.
Martin’s Marsh Aquatic Preserve during
the overwintering phase of the sandhill
crane migration experiment conducted
in 2000-2001. We do not anticipate
further involvement by the Florida DEP
for the whooping crane reintroduction.
If use of State lands becomes necessary
in the future, we will coordinate further
to obtain additional approvals.

We also have coordinated with the
Department of Defense (Hardwood Air-
to-Surface Bombing Range), which
conducts training flights in the vicinity
of Necedah NWR, and other landowners
near the release site to advise them of
the proposed whooping crane
reintroduction and obtain their input.
All have been cooperative and generally
supportive of the project.

5. Reintroduction Protocol

We will conduct an initial release of
10 to 25 juvenile, captive-reared
whooping cranes in the central
Wisconsin area. These birds will be
captive-reared to 20—40 days of age at
Patuxent Wildlife Research Center in
Laurel, Maryland, the International
Crane Foundation in Baraboo,
Wisconsin, and at other captive-rearing
facilities. They will then be transferred
to facilities at the Wisconsin release site,
and conditioned for wild release to
increase post-release survival (Ellis et
al. 1992b, Zwank and Wilson 1987) and
adaptability to wild foods. The cranes
will be radio-tagged at release and
monitored to discern movements,
habitat use, other behavior, and
survival. Whooping cranes would be
released in the fall. The primary
technique associated with migration
will be leading the cranes by ultralight
aircraft to the wintering site in Florida.
If results of this initial release are

favorable, releases will be continued
with the goal of releasing up to 30
whooping cranes annually for about 10
years. Total numbers available for
release will be dependent upon
production at captive propagation
facilities and the future need for
additional releases into the Kissimmee
flock.

Since the migration route is a learned
rather than an innate behavior, captive-
reared whooping cranes released in
Wisconsin, or other northern areas of
suitable habitat, will need to be taught
where to migrate in order to develop the
habit of migrating to a suitable
wintering area. Captive-reared cranes
are conditioned for wild release by
being reared in isolation from humans;
by use of conspecific role models
(puppets), and by exercising with
animal care personnel in crane
costumes to avoid imprinting on
humans (Ellis et al. 1992a, Horwich
1989, Urbanek and Bookhout 1992).
This technique has been successful in
supplementing the population of
endangered nonmigratory Mississippi
sandhill cranes (Grus canadensis pulla)
(Zwank and Wilson 1987, Ellis et al.
1992b). Aircraft motor sounds are
played to young crane chicks to get
them acclimatized to engine noise. The
“following” instinct of crane chicks is
utilized to get them conditioned to walk
behind motorized vehicles and/or
aircraft. Once acclimatized, the cranes
will follow the taxiing ultralight aircraft
and soon learn to fly behind the
ultralight. Using this technique (Clegg et
al. 1997, Lishman et al. 1997), sandhill
cranes were led in migration between
Ontario and Virginia in 1997; four
whooping cranes and eight sandhill
cranes were taught a migration between
Idaho and New Mexico in 1997. In a
further migration experiment, eleven
sandhill cranes were led from
Wisconsin to Florida by ultralight
aircraft in the fall of 2000. At least nine
of the eleven cranes returned on their
own to the release site in Wisconsin in
the spring of 2001. The status of the
other two cranes is unknown; they have
not been sighted, nor were their radio-
transmitted signals recorded as of May
2001. They may have returned as well,
but were not detected because their
radio transmitters may have
malfunctioned, or because they returned
to a remote area unmonitored.

Several different strategies for
accomplishing migration to the Florida
wintering site may be utilized: (1)
Leading the cranes using an ultralight
aircraft that the birds have been
conditioned to follow; (2) allowing the
released whooping cranes to migrate
guided by wild sandhill cranes



33908

Federal Register/Vol. 66, No. 123/ Tuesday, June 26, 2001/Rules and Regulations

(Urbanek and Bookhout 1994), or after
the first year, guided by previously
released whooping cranes; or (3) some
combination of these two techniques.
The rationale is to use the technique
that is thought to have the highest
probability of success, but to retain the
option of using another potentially
promising technique if conditions
warrant. As the project proceeds, the
intent is to use techniques that seem
reasonable in light of present
understanding of whooping crane
biology. However, for the first fall
migration season, the primary technique
is expected to be use of the ultralight
aircraft to lead the cranes to the chosen
wintering site in Florida; birds not
trainable to follow aircraft may be
released with wild sandhills and then
relocated to the appropriate wintering
area or returned to captivity.

Status of Reintroduced Population

We determine this reintroduction to
be nonessential to the continued
existence of the species according to the
provisions of section 10(j) of the Act.
This designation is justified because no
adverse effects to extant wild or captive
whooping crane populations will result
from release of progeny from the captive
flock. We also have a reasonable
expectation that the experiment will
result in the successful establishment of
a self-sustaining, migratory flock, which
will contribute to the recovery of the
species. The special rule is expected to
ensure that this reintroduction is
compatible with current or planned
human activities in the release area.

We have concluded that this
experimental population is nonessential
to the continued existence of the
whooping crane for the following
reasons:

(a) For the time being, the AWP and
the captive populations will be the
primary species populations. With
approximately 120 birds in captivity at
6 discrete sites, and approximately 176
birds in the AWP, the experimental
population is not essential to the
continued existence of the species. The
species has been protected against the
threat of extinction from a single
catastrophic event by gradual recovery
of the AWP and by increase and
management of the cranes at the captive
sites. Loss of the experimental
population will not jeopardize the
species’ survival.

(b) For the time being, the primary
repository of genetic diversity for the
species will be the approximately 296
wild and captive whooping cranes
mentioned in (a) above. The birds
selected for reintroduction purposes
will be as genetically redundant as

possible with the captive population,
hence any loss of reintroduced animals
in this experiment will not significantly
impact the goal of preserving maximum
genetic diversity in the species.

(c) Any birds lost during the
reintroduction attempt can be replaced
through captive breeding. Production
from the extant captive flock is already
large enough to support the release of
birds for this project, in addition to
continued releases into the Kissimmee
Prairie flock, with over 30 juveniles
available annually. We expect this
number to increase to over 40 as young
pairs already in captivity reach breeding
age. This illustrates the potential of the
captive flock to replace individual birds
proposed for release in reintroduction
efforts.

The hazards and uncertainties of the
reintroduction experiment are
substantial, but a decision not to
attempt to utilize the existing captive
breeding potential to establish a second,
wild, self-sustaining population could
be equally hazardous to survival of the
species in the wild. The AWP could be
annihilated by catastrophic events such
as a Gulf coast hurricane or a
contaminant spill on the wintering
grounds that would necessitate
management efforts to establish an
additional wild population. The
recovery goal of 3 self-sustaining wild
populations—consisting of 40 nesting
pairs in the AWP and 2 additional,
separate and self-sustaining,
populations consisting of 25 nesting
pairs each—should be in existence
before the whooping crane can be
downlisted to threatened status.
Dependent upon future events, the
nonmigratory Florida population would
potentially be the second such
population. An eastern U.S. migratory
flock could be the third population. If
this reintroduction effort is successful,
conservation of the species will have
been furthered considerably by
establishing another self-sustaining
population in currently unoccupied
habitat. It would also confirm that
captive-reared cranes can be used to
establish a migratory, wild population.

Location of Reintroduced Population

Section 10(j) of the Act requires that
an experimental population be
geographically separate from other
populations of the same species. The
designated NEP area covers most of the
eastern United States, with the
expectation that most whooping cranes
would be concentrated within the States
of Wisconsin and Florida, as well as
adjacent States, and those States within
the migration corridor. States within the
NEP area include Alabama, Arkansas,

Florida, Georgia, Illinois, Indiana, Iowa,
Kentucky, Louisiana, Michigan,
Minnesota, Mississippi, Missouri, North
Carolina, Ohio, South Carolina,
Tennessee, Virginia, West Virginia, and
Wisconsin. All of these States are
considered to be within the probable
historic range of the species. Any
whooping crane found within this area
will be considered part of the
experimental population. Initial releases
are planned for central Wisconsin, with
plans for a wintering location on the
Florida Gulf coast. It is difficult to
predict where individual whooping
cranes may disperse following release
within the project area. Designation of
this NEP allows for the possible
occurrence of cranes anywhere within
most of the eastern United States.

a. Potential Release Areas

The potential release areas in
Wisconsin include Necedah NWR,
Horicon NWR, and Crex Meadows State
Wildlife Management Area. Initial
releases will be at the Necedah NWR in
Juneau County, Wisconsin. The location
of future releases will depend upon
habitat use and dispersal patterns of
released cranes.

A majority of the movements of the
released cranes are expected to occur
within the central Wisconsin area,
which comprises approximately 2,000
square kilometers characterized by a
mosaic of forest and open wetlands.
Numerous small streams cut across the
landscape, many of which have been
ditched for purposes of agricultural
drainage. Much of the landscape is
forested, consisting of mixed forests
interspersed with open expanses of
sedge and shrub wetlands, small
streams and ponds.

On surrounding private lands, a
significant amount of historic wetland
habitat has been converted to cranberry
culture. Land ownership includes a
number of larger private holdings
devoted to cranberry production and six
large public ownerships totaling 83,222
hectares (ha) (205,651 acres). County-
owned lands within the four-county
area surrounding Necedah NWR include
significant acreage, primarily devoted to
forestry, totaling 65,810 ha (162,624 ac).

The principal private land uses are
forestry, cranberry culture and other
agriculture, and recreational hunting.
Upland forests are managed for
sawtimber and firewood production, on
either a clear-cut rotational basis or
selective harvest, dependent upon forest
type and management objectives.
Wetland habitat utilized for cranberry
culture is managed mainly through the
manipulation of water regime, in the
form of seasonal flooding. The public
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lands are managed for wildlife values,
recreation, water conservation, and to
maintain natural habitat conditions.
Compared to other areas in Wisconsin,
the central Wisconsin area has
experienced limited human population
growth over the past 30 years due to its
distance from major population centers
and low suitability for agriculture. The
presence of large public land holdings is
at least in part a result of unsuccessful
agricultural development. Cannon
(1999) has estimated that approximately
37,000 ha (92,000 ac) of suitable
whooping crane habitat exists in the
central Wisconsin area.

b. Primary Wintering Area

The primary wintering site is on the
Chassahowitzka NWR, of which 55
percent (6,908 ha or 17,070 ac) is
suitable crane habitat. The refuge
comprises over 12,500 ha (31,000 ac) of
saltwater bays, estuaries, and brackish
marshes with a fringe of hardwood
swamps along the eastern boundary.
Dispersed throughout the salt marsh in
a jigsaw puzzle fashion is 4,048 ha
(10,000 ac) of estuarine habitat in the
form of shallow bays and tidal streams;
the largest of the streams being the
Chassahowitzka and Homosassa Rivers.
Because of three transitional salinity
stages (ranging from fresh spring water,
to brackish, and then to the saline
waters of the Gulf of Mexico), a wide
range of aquatic plant and animal life
flourishes within all parts of the system.
A wintering site study (Cannon 1998)
rated Chassahowitzka NWR as an
excellent site for wintering whooping
cranes based on available habitat,
adjacent expansion possibilities,
adequate isolation, and abundant food
resources.

Adjacent to the Chassahowitzka NWR,
are two State of Florida-owned
properties that support suitable crane
habitat the wintering cranes may
occasionally use. These areas are the
36,000-acre (14,568 ha) St. Martin’s
Marsh Aquatic Preserve and the 9,308
ha (23,000 ac) Crystal River State Buffer
Preserve. Both sites contain habitats
similar to those in Chassahowitzka
NWR.

Management
a. Monitoring

Whooping cranes will be intensively
monitored by project personnel prior to
and after release. The birds will be
observed daily while they are in the
conditioning pen. Facilities for captive
maintenance of the birds will include
the same facilities used for sandhill
cranes during an experimental
migration project in 2000; these

facilities were modeled after facilities at
the U.S. Geological Survey’s Patuxent
Wildlife Research Center (PWRC) and
the International Crane Foundation.
They conform to standards set forth in
the Animal Welfare Act and Florida
Wildlife Code (Title 39.6 F.A.C). To
further ensure the well-being of birds in
captivity and their suitability for release
to the wild, facilities incorporate
features of their natural environment
(e.g., feeding, loafing, and roosting
habitat) to the extent possible. Pre-
release conditioning will occur at
facilities near the release site.

To ensure contact with the released
birds, each crane will be equipped with
legband-mounted radio telemetry
transmitters. Subsequent to gentle-
release, the birds will be monitored
regularly to assess movements and
dispersal from the area of the release
pen. Whooping cranes will be checked
regularly for mortality or indications of
disease (e.g., listlessness, social
exclusion, flightlessness, or obvious
weakness). Social behavior (e.g., pair
formation, dominance, cohort loyalty)
also will be evaluated.

A voucher blood serum sample will
be taken for each crane prior to its
arrival in Wisconsin. A second sample
will be taken just prior to release. Any
time a bird is handled after release, a
blood sample may be taken to monitor
disease exposure and physiological
condition. One year after release, when
possible, all surviving whooping cranes
may be captured and an evaluation
made of their exposure to disease/
parasites through blood, fecal, and other
sampling regimens. Monitoring will
continue, opportunistically, for multiple
years whenever cranes are recaptured to
replace radio transmitters. If
preliminary results are favorable, the
releases will be continued annually,
with the goal of releasing up to 30 birds
per year for about 10 years and then
evaluating the success of the recovery
effort.

b. Disease/Parasite Considerations

Both sandhill and whooping cranes
are known to be vulnerable, in part or
all of their natural range, to avian herpes
(inclusion body disease), avian cholera,
acute and chronic mycotoxicosis,
eastern equine encephalitis (EEE), and
avian tuberculosis. Additionally,
Eimeria spp., Haemogroteus spp.,
Leucocytozoon spp., avian pox, lead
poisoning, and Hexamita sp. have been
identified as debilitating or lethal
factors in wild or pre-release, captive
populations.

A group of crane veterinarians and
disease specialists have developed
protocols for pre-release and pre-

transfer health screening for birds
selected for release to prevent
introduction of diseases and parasites
into the eastern flyway. Exposure to
disease and parasites will be evaluated
through blood, serum, and fecal analysis
of any individual crane handled post-
release or at the regular monitoring
interval. Remedial action will be taken
to return to good health any sick
individuals taken into captivity. Sick
birds will be held in special facilities
and their health and treatment
monitored by veterinarians. Special
attention will be given to EEE because
an outbreak at the PWRC in 1984 killed
7 of 39 whooping cranes present there.
After the outbreak, a vaccine was
developed for use on captive cranes. In
1989, EEE was documented in sentinel
bobwhite quail and sandhill cranes at
the PWRC. No whooping cranes became
ill, and it appears the vaccine may
provide protection. EEE is present in
Wisconsin, so the released birds may be
vaccinated. Other strains of encephalitis
(St. Louis, Everglades) also occur in
Wisconsin. The vaccine for EEE may
also provide protection against these
arboviruses.

When appropriate, other avian species
may be used to assess the prevalence of
certain disease factors. This could mean
using sentinel turkeys for ascertaining
exposure probability to encephalitis or
evaluating a species with similar food
habits for susceptibility to chronic
mycotoxicosis.

c. Genetic Considerations

The ultimate genetic goal of the
reintroduction program is to establish
wild reintroduced populations that
possess the maximum level of genetic
diversity available from the captive
population. Early reintroductions will
likely consist of a biased sample of the
genetic diversity of the captive gene
pool, with certain genetic lineages over-
represented. This bias will be corrected
at a later date by selecting and re-
establishing breeding whooping cranes
that, theoretically, compensate for any
genetic biases in earlier releases.

d. Mortality

Although efforts will be made to
minimize mortality, some will
inevitably occur as captive-reared birds
adapt to the wild. Collision with power
lines and fences are known hazards to
wild whooping cranes. No major power
lines cross the release or wintering sites.
Tall woven-wire and barbed-wire
fencing is commonly used in the central
Wisconsin area and presents some
collision hazard. If whooping cranes
begin regular use of areas traversed by
power lines or fences, the Service and
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Wisconsin DNR will consider placing
markers on the obstacles to reduce the
probability of collisions.

Wolves are known predators of adult
sandhill cranes and would be potential
predators of adult whooping cranes, as
would coyotes and bald eagles. Red fox,
bobcats, owls, and raccoons are
potential predators of young cranes.
Natural mortality from predators,
fluctuating food availability, disease,
and wild feeding inexperience will be
reduced through predator management,
vaccination, gentle release,
supplemental feeding for a post-release
period, and pre-release conditioning.
This conditioning will include teaching
the habit of roosting in standing water.
Predation by bobcats has been a
significant source of mortality in the
Kissimmee Prairie, Florida flock, and
teaching this roosting behavior to young
birds should help to reduce losses to
wolves, coyotes, and bobcats. Human-
caused mortality will be reduced by
information and education efforts
directed at landowners and land users,
and review and management of human
activities in the area.

Recently released whooping cranes
will need protection from natural
sources of mortality (predators, disease,
and inadequate foods) and from human-
caused sources of mortality. We will
minimize human-caused mortality
through a number of measures such as:
(a) Placing whooping cranes in an area
with low human population density and
relatively low development; (b) working
with and educating landowners, land
managers, developers, and recreationists
to develop means for conducting their
existing and planned activities in a
manner that is compatible with
whooping crane recovery; and (c)
conferring with developers on proposed
actions and providing recommendations
that will reduce any likely adverse
impacts to the cranes.

e. Special Handling

The Service, State employees, and
their agents are authorized to relocate
whooping cranes to avoid conflict with
human activities; relocate whooping
cranes that have moved outside the
appropriate release area or the NEP area
when removal is necessary or requested;
relocate whooping cranes within the
NEP area to improve survival and
recovery prospects; and aid animals that
are sick, injured or otherwise in need of
special care. If a whooping crane is
determined to be unfit to remain in the
wild, it will be returned to captivity.
The Service, State employees, and their
agents are authorized to salvage dead
whooping cranes.

f. Potential Conflicts

Conflicts have resulted in the central
and western United States from the
hunting of migratory birds in areas
utilized by whooping cranes,
particularly the hunting of sandhill
cranes and snow geese (Chen
cerulescens), which to novice hunters
may appear similar to whooping cranes.

In recent years, only two to three
crane mortalities have been documented
incidental to hunting activities. Sandhill
cranes are not hunted in Wisconsin
although a future hunting season is
being considered, and snow geese are an
uncommon migrant and have not been
present in large numbers. Sandhill
cranes and snow geese are not hunted
in the area of the wintering site in
Florida. Accidental shooting of a
whooping crane in this experimental
population occurring in the course of
otherwise lawful hunting activity is
exempt from take restrictions under the
Act in this special regulation.
Applicable Federal penalties under the
Migratory Bird Treaty Act and/or State
penalties, however, may still apply. We
will minimize mortality due to
accidental shootings by providing
educational opportunities and
information to hunters to assist them in
distinguishing whooping cranes from
legal game species. There will be no
federally mandated hunting area or
season closures or season modifications,
including conservation order seasons,
resulting from the establishment of the
eastern U.S. whooping crane NEP.

We established a conservation order
in a final rule published in the
December 20, 1999, Federal Register
(Volume 64, Number 243). The
conservation order is aimed at reducing
the populations of lesser snow geese
(Anser caerulescens caerulescens) and
Ross’ geese (Anser rossii) that breed,
migrate, and winter in the mid-
continent portion of North America,
primarily in the Central and Mississippi
Flyways. These geese are referred to as
mid-continent light geese (MCLG). We
established the order allowing take of
the geese to prevent further habitat
degradation by the MCLG population,
which had reached such a high level
that the geese were seriously injuring
their arctic and subarctic breeding
grounds through their feeding actions.
We set a management goal to reduce the
MCLG by 50 percent by the year 2005.
The conservation order can be
implemented in the States, or portions
of States, contained within the
boundaries of the Central and
Mississippi Flyways, including
Alabama, Arkansas, Colorado, Illinois,
Indiana, Iowa, Kansas, Kentucky,

Louisiana, Michigan, Minnesota,
Mississippi, Missouri, Montana,
Nebraska, New Mexico, North Dakota,
Ohio, Oklahoma, South Dakota,
Tennessee, Texas, Wisconsin, and
Wyoming.

The bulk of traditional hunting in the
primary release area has been for deer
(Odocoileus virginianus), turkey
(Meleagris gallopavo), and small game.
Conflict with traditional hunting in the
release area is not anticipated. Access to
some limited areas at release or
wintering sites and at ultralight
migration stopover points could be
temporarily restricted at times when
whooping cranes might be particularly
vulnerable to human disturbance (i.e.,
around rearing and training facilities in
the spring/summer and conditioning
and holding pens in the fall/winter).
Any temporary restricted access to areas
for these purposes will be of the
minimum size and duration necessary
for protection of the NEP cranes, and
will be closely coordinated with and at
the discretion of the respective States.
Any such access restrictions will not
require Federal closure of hunting areas
or seasons.

States within the NEP area maintain
their management prerogatives
regarding the whooping crane. They are
not directed by this rule to take any
specific actions to provide any special
protective measures, nor are they
prevented from imposing restrictions
under State law, such as protective
designations, and area closures. None of
the States within the NEP area have
indicated that they would propose
hunting restrictions or closures related
to game species because of the
whooping crane reintroduction.

Overall, the presence of whooping
cranes is not expected to result in
placement of constraints on hunting of
wildlife or to affect economic gain
landowners might receive from hunting
leases. The potential exists for future
hunting seasons to be established for
other migratory birds that are not
currently hunted in some of the States
within the NEP area. The action will not
prevent the establishment of future
hunting or conservation order seasons
approved for other migratory bird
species by the Mississippi or Atlantic
Flyway Councils.

The principal activities on private
property adjacent to the release area are
agriculture and recreation. Use of these
private properties by whooping cranes
will not preclude such uses. The special
regulation accompanying this rule
authorizes incidental take of the
whooping crane in the NEP area when
the take is accidental and incidental to
an otherwise lawful activity.
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An additional issue identified as a
possible conflict is the potential for crop
depredation. There is evidence that
some sandhill cranes have caused
locally significant losses of emerging
corn in some areas in Wisconsin. It is
possible that whooping cranes could
engage in this type of behavior as well.
Whooping cranes are socially less
gregarious than sandhill cranes, and
tend to restrict the bulk of their foraging
activities to wetland areas. Therefore,
they are believed to be less likely to
cause significant crop depredations. If
such depredations occur, they can be
eliminated through use of bird scaring
devices and other techniques. Ongoing
research on seed treatments as a
deterrent to corn depredation is
promising (Blackwell, Helon and
Dolbeer, in press).

Other agricultural crops found in the
release area include cranberries. Some
concern has been expressed that
whooping cranes may consume
cranberries. Although potential habitat
is present near cranberry operations,
cranberries are not likely to be an
attractive food item as compared to
animal matter, during most of the time
period that whooping cranes would be
present in Wisconsin. Cranberry beds
are flooded at harvest time, and when
large numbers of berries are gathered
they could be more vulnerable to
depredation. However, this event occurs
in late fall, after whooping cranes would
have departed for their wintering
grounds. In addition, the numerous
sandhill cranes in Wisconsin have not
caused cranberry crop depredation.
Therefore, we do not expect that
whooping cranes will pose a significant
threat to crop depredation on
cranberries.

Released whooping cranes might
wander into other States or other
locations in the eastern United States
outside of the expected migration
corridor, or even outside the NEP area.
We believe the frequency of such
movements is likely to be low. Any
whooping cranes that leave this
experimental population area will be
considered endangered. However, for
any whooping cranes known to be from
the eastern United States NEP, that
move outside the NEP area, including
those that move into the migration
corridor of the AWP, attempts will be
made to capture and return them to the
appropriate area if a reasonable
possibility exists for contact with the
AWP population or if removal is
requested by the State which they enter.

Birds from the AWP flock have rarely
been observed in any of the States
within the NEP area except as a result
of an extreme weather event; they are

expected to be in the NEP area very
infrequently and only temporarily. Any
whooping cranes that occur within the
NEP area will be considered to be part
of the NEP and will be subject to the
protective measures in place for the
NEP. Because of the extremely limited
number of incidents anticipated, the
decreased level of protections afforded
AWP cranes that cross into the NEP is
not expected to have any significant
adverse impacts to the AWP.

For at least the first year of project
life, whooping cranes will be led to the
Florida wintering site utilizing ultralight
aircraft and stopping at a series of
previously chosen stopover locations en
route. During subsequent migration
periods, it will be difficult to predict
which specific sites will be utilized by
the birds, and some cranes may use
stopover sites with which they have no
previous experience. Whooping cranes
that appear in undesirable locations
while in migration will be considered
for relocation by capture and/or hazing
of the birds. Possible conflicts with
recreational and agricultural interests
within the migration corridor will be
minimized through an extensive public
education program.

Access to whooping cranes may be
temporarily restricted in limited areas
near rearing and acclimatization
facilities and at ultralight migration
stopover locations to minimize
disturbance at times of greatest
vulnerability and sensitivity. Any
temporarily restricted access to areas for
these purposes will be, (1) of the
minimum size and duration necessary
for protection of the NEP cranes, (2) will
not require Federal closure of hunting or
conservation order areas or seasons, and
(3) will be closely coordinated with and
at the discretion of the respective States.

Previous Federal Action

We held public meetings in Florida in
December of 1997 and in Wisconsin in
May of 1999, to determine public
interest and concerns regarding the
potential reintroduction of a migratory
flock of whooping cranes to the eastern
United States. In 1999, the Service, the
Wisconsin DNR, and International
Crane Foundation representatives met to
identify issues and concerns related to
whooping crane reintroduction.

The Wisconsin and Florida
informational meetings offered the
general public an opportunity to review
and offer informal comments on the
proposed action. The public has
appeared extremely supportive of the
proposed action, provided it does not
interfere with existing lifestyles and
current and potential income. We
attempted to notify all known or

determinable affected parties and other
interested agencies, groups, and
individuals of the opportunity to
comment on this rule. We held four
public hearings during the public
comment period as a further measure to
encourage public input on the proposed
action. We have incorporated those
comments into this final rule.

We have made presentations to
numerous organizations and potentially
affected interest groups, government
representatives of States along the
potential migration route, the Atlantic
and Mississippi Flyway Councils and
their Technical Sections, the Wisconsin
Natural Resources Board, the Florida
Fish and Wildlife Conservation
Commission (FLFWCC), and other
interested agencies to obtain input on
the potential for reintroduction of a
migratory whooping crane population in
the eastern United States. We have
conducted extensive coordination, both
formal and informal, with all States
within the NEP area. We asked all States
to give their formal endorsement to the
project prior to implementation, and we
have received the concurrence and
support of all States within or adjacent
to the expected migration corridor.

An extensive sharing of information
about the program and the species, via
educational efforts targeted toward the
public throughout the NEP area and
nationally, will enhance public
awareness of this species and its
reintroduction. We will encourage the
public to cooperate with the Service,
Wisconsin DNR, and the Florida FWCC
in attempts to maintain and protect
whooping cranes in the release areas
and wintering area.

Summary of Comments and
Recommendations

In the March 9, 2001, proposed rule
(66 FR 14107), we requested comments
or recommendations concerning any
aspect of the proposal that might
contribute to development of the final
decision on the proposed rule. A 45-day
comment period was provided. We sent
copies of the rule and other
informational materials about the
project to State and Federal agencies,
Congressional representatives, Tribes,
Flyway Councils, conservation and
hunting groups, and numerous private
citizens who had expressed an interest
in receiving further information on the
project.

Changes in the final rule as a result
of public comments: Minor changes
have been made to the special rule as a
result of comments received. These
additions or changes do not alter the
predicted impact or effect of the final
rule:
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1. We amended 50 CFR 17.84(h)(8) to
include conservation order seasons to
clarify areas where there will be no
federally mandated closures of areas or
closures or modification of hunting
seasons for protection of this NEP.

2. We also clarified, within
§17.84(h)(8), that we would remove
clearly marked individuals of this NEP
from States outside of the boundaries of
the NEP, when requested by the State.

We held four public hearings to
receive comments on the proposed rule,
at locations along the expected
migration corridor. We received a total
of 116 responses on the proposed rule,
including 16 oral and 100 written
comments. Of these comments, 14 were
from State, county, or city governments,
87 were from individuals, 14 were from
organizations and industry, and 1 was
from Canada. Of these commentors, 94
supported the proposal of designating a
nonessential experimental population, 9
expressed support under certain
conditions, 10 disagreed with certain
aspects of the proposal, 3 expressed no
position, and none expressed direct
opposition. Analysis of the comments
revealed 11 issues that are identified
and discussed below.

Issue 1:Reintroduction should be
pursued in the Rocky Mountain States,
along a migration corridor that was
utilized in previous reintroduction
attempts. The Service should not forget
the Rocky Mountain flyway, and should
keep this option open for some future
reintroduction effort.

Our Response: The current proposal
for reintroduction in the eastern United
States reflects the most recent
recommendation of the International
Whooping Crane Recovery Team. This
recommendation was arrived at only
after complete and careful consideration
of all factors likely to influence the re-
establishment of another self-sustaining
flock of whooping cranes, to contribute
towards recovery of the species. Some of
these factors are discussed within the
“Background” section in this rule.
Factors addressed include the presence
of suitable breeding and wintering
habitat and food resources, geographic
separation from the existing natural
wild flock, and support from States and
the public. All States within the NEP
area have gone on record as supporting
the project. While some segments of the
western public continue to be very
supportive of reintroduction efforts in
the western United States, not all the
States within the Rocky Mountain
flyway are supportive of reintroduction
of the whooping crane in that area.
Some aspects of reintroduction in the
Rocky Mountain States hold promise,
and the area will remain under

consideration for a future reintroduction
when conditions are more favorable for
the effort.

Issue 2: No closures of hunting areas
should occur due to the presence of NEP
whooping cranes. In addition, the
Service should include conservation
order seasons when discussing hunting
seasons.

Our Response: We will not mandate
any closure of areas, including National
Wildlife Refuges, during hunting
seasons or closure or modification of
hunting seasons for the purpose of
avoiding take of the NEP. While this
will preclude federally mandated
closures within the NEP area, States still
retain the power to impose closures at
their discretion. However, no States
have indicated any desire to institute
such closures. We agree that adding
conservation seasons is more in line
with our intent of this section of the
rule. We have modified the final rule to
include conservation order seasons.

Issue 3: The Act should be modified
to provide protections against “citizen
lawsuits” to prevent groups or
individuals from filing suit at some
future date forcing the Service to
institute protective measures for this
NEP that adversely affect private
property rights.

Our Response: We have made every
effort to ensure that the reintroduction
proposal covered by the rule does not
interfere with private property rights.
This rule provides that take of
whooping crane that is accidental and
incidental to an otherwise lawful
activity is not prohibited. Activities
such as agricultural practices, pesticide
application, water management,
construction, recreation, trapping, or
hunting, if performed in the above
described manner, should continue as
before. We are the Federal agency given
responsibility for administration of the
Act; however, we do not have
independent authority to revise the Act
to provide protection from citizen
lawsuits; that would require an act of
Congress.

Issue 4: Eastern U.S. NEP cranes or
their offspring could stray into the
Central Flyway States at some future
date resulting in adverse effects to the
AWP, or to ongoing human activities.
All released cranes, and all their future
progeny, should be permanently marked
so they could be monitored, and
removed from any undesirable areas
(i.e., Central Flyway States).

Our Response: We will mark all
released cranes with color bands and/or
radio or satellite transmitters, and
implant coded electronic microchips
under the skin which will allow
identification of these birds even if the

transmitters or bands are lost. In
addition, we will make every effort
within the 10-year life of the project, to
capture and similarly apply color bands
to any future offspring of reintroduced
NEP whooping cranes. This would be
accomplished by capturing and marking
offspring prior to fledging. With little
nesting expected during the early phase
of the project, we believe that nearly all
young birds would be captured and
marked. Later in the project, however, it
may become more difficult to mark
offspring if increased nesting occurs in
remote locations. For at least the 10-year
life of the reintroduction project, the
color banding of all offspring will
include attempts to capture any
unmarked juvenile cranes that migrate
with, and are clearly part of, NEP family
groups.

Issue 5: Any whooping crane
originating from eastern U.S.
reintroduction efforts should maintain
the NEP status, even if one occurs
outside the designated NEP area.

Our Response: If one or more
whooping cranes from the eastern U.S.
NEP moves out of the designated eastern
U.S. NEP area, the status of those birds
would then be considered endangered.
Section 10(j) of the Act, which provides
for the establishment of experimental
populations, directs that experimental
populations be delineated by geographic
boundaries, and that an NEP cannot
overlap or include currently occupied
range of the species. In the event that
one of the eastern U.S. NEP whooping
cranes wanders into the Central Flyway,
we will immediately initiate discussions
with the involved State or States to
determine the appropriate action to
take. This action could include non-
intervention if the crane is moving
through on migration and no adverse
impacts are expected, or some form of
intervention to attempt to remove or
relocate the bird or birds, if determined
necessary by us or if requested by the
involved State. As provided for in
paragraph (8)(i) and (ii) of this final rule,
the course of action will not include
closure of hunting areas or seasons,
including those pertaining to
conservation orders, for the purpose of
protecting individual cranes known to
have originated from the eastern U.S.
whooping crane NEP.

The Service, the recovery team, and
the reintroduction partnership, in
consultation with the States, will
constantly evaluate the behavior of all
reintroduced cranes and will attempt to
remove or relocate birds that exhibit
unsatisfactory behavior. In addition, we
will reevaluate the eastern U.S.
whooping crane reintroduction if
significant numbers of cranes move into
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the Central Flyway on a routine basis,
or if any mixing with the AWP
population occurs. The reevaluation
could result in modifications to the
project, or termination if warranted.
Mixing of the AWP and eastern U.S.
reintroduced population is undesirable
due to the potential for disease
transmission or other adverse impacts
and was a primary reason for the
recovery team recommendation to
pursue the Wisconsin-to-Florida
migration route. Based upon research
with sandhill cranes, and migration
behavior of the AWP population, it is
believed that any mixing which may
occur will be extremely rare. However,
we agree to manage eastern U.S. NEP
whooping cranes that move into the
Central Flyway to the maximum extent
possible to prevent disruption of human
activities, but still meet the
requirements of the Act.

Issue 6: It is inappropriate to allow for
penalties less than those of the Act in
the event of an accidental shooting.
Current restrictions against the illegal
take of protected migratory birds, as
well as those restrictions in place for the
Mexican wolf, a federally listed
endangered species, dictate that the
hunter is responsible for identification
of their quarry before shooting.

Our Response: We stated in the
proposed rule that in the event an
accidental shooting occurred in the
course of an otherwise lawful activity
(i.e., hunting in accordance with all
laws and regulations), Endangered
Species Act penalties would not apply;
however, applicable Federal penalties
under the Migratory Bird Treaty Act
and/or State penalties may still apply.
The incidental take provision was
proposed in an effort to allay concerns
of hunters and other sectors of the
public. They were concerned that their
property rights, business, or recreational
activities would be negatively impacted
by Federal restrictions and penalties if
a whooping crane was injured or killed
accidentally as a result of an activity
they were carrying out legally. We do
not believe this provision of our
regulation is likely to lead to the
increased incidence of illegal shooting
of whooping cranes. In recent years,
shootings, intentional or otherwise, of
wild whooping cranes from the AWP
flock or the reintroduced Florida
nonmigratory NEP have been rare. We
believe that mortality to the eastern U.S.
whooping crane NEP from shooting,
even with the relaxation of penalties in
place, is likely to be low. Substantial
outreach efforts will be made to seek the
cooperation of the hunting public and
emphasize species identification to
minimize potential mishaps. In the

event a whooping crane is shot
intentionally, (for example, if shot
deliberately when no hunting season
was open), the penalties of the Act
would still apply.

Issue 7: Tax dollars should not be
spent on this project or any other
endangered species recovery effort.

Our Response: We are responsible for
the protection and recovery of federally
listed threatened and endangered
species, as mandated by the Act. The
Act does not provide us with the
discretion to refuse to pursue recovery
of any individual species; rather, we are
mandated to apply our resources in an
effective manner to accomplish the
recovery of all federally listed species.
This project is being coordinated with
the multiple-partner Whooping Crane
Eastern Partnership (WCEP), a
collaborative group of government and
non-government entities working
together to accomplish the
reintroduction of the whooping crane to
the eastern United States. The WCEP is
committed to raising over 50 percent of
the project budget from private sources.
This will reduce the amount of Federal
tax dollars necessary to implement the
project.

Issue 8: Wild sandhill cranes should
not be used to guide released whooping
cranes to the wintering area. The
Service has not demonstrated the ability
to retrieve whooping cranes from the
central Florida sandhill crane wintering
grounds and bring them to the desired
wintering location at Chassahowitzka
NWR.

Our Response: We agree that it may
prove difficult to retrieve whooping
cranes that migrate to central Florida
and relocate them to Chassahowitzka
NWR. However, we support the
recovery team’s recommended approach
that multiple reintroduction methods be
available so that strategies may be
adapted to a wide range of possible
scenarios in accomplishing this
reintroduction. We will not use the wild
sandhill crane guided migration method
for the first year of the project. As
indicated in the ‘“Reintroduction
Protocol” section, we will use ultralight
aircraft to lead the initially released
whooping cranes in migration to
Florida. In the future, before we
consider using wild sandhill cranes to
guide released whooping cranes in
migration, we will consult with the
State of Florida and obtain the State’s
concurrence before proceeding with that
approach.

Issue 9: 1t is appropriate to expand the
proposed NEP area to include the 11
additional northeastern States discussed
in the proposed rule. To do so at this
time would be an efficient use of the

Service’s rulemaking resources, rather
than putting off this action until a later
date.

Our Response: In the proposed rule,
we specifically asked for comments on
the appropriateness of including 11
additional States in the northeastern
United States in the designated eastern
U.S. whooping crane NEP area. This
action could help minimize potential for
conflicts with human activities that may
result from an eastern United States
NEP whooping crane wandering into
one of those States, where the status of
such birds would be considered as
endangered. During the comment period
we received one comment about adding
the States to the NEP. No comments
were received from any of the 11
northeastern States. After further
consideration, we have decided that
including those States within this NEP
area is not necessary at this time. We
believe the likelihood that a whooping
crane from the eastern U.S. NEP will
stray into those States is slight. If future
movements of whooping cranes indicate
that including the northeastern States
within the eastern United States NEP
area would be prudent, we will consult
with the affected States and propose
adding them through a separate
rulemaking.

Issue 10: Why are species still
considered endangered when humans
can clone animals and any living thing?

Our Response: While cloning
techniques have advanced significantly
during the past few years, and it is now
technically possible to clone higher
organisms, the technology is far from
being perfected to a point where it could
be applied on an operational scale. In
addition, extensive questions and issues
still remain from many standpoints
including science, genetics, ethics,
economic feasibility, as well as national
and international laws and policies. As
such, it is premature to consider cloning
as a viable strategy for restoring
endangered species. Even if cloning
does prove to be effective in the future,
it is not likely that cloning would be
implemented exclusively as the only
method used to achieve species’
recovery. In addition, the purpose of the
Act goes beyond restoring the number of
individuals but is to conserve
populations in the wild and the
ecosystems upon which they depend.

Issue 11: Whooping cranes should not
be released in Wisconsin because of the
potential for agricultural damage by the
birds. Reintroduction efforts should be
pursued using release sites in Michigan.

Our Response: We believe the
potential for adverse impacts to
agriculture by whooping cranes is low
due to the small number of birds that
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will be present and the habitat and food
preferences of whooping cranes.
Because they prefer shallow, open-water
marsh habitat and food is primarily
aquatic animal matter (e.g., aquatic
insects, invertebrates, minnows, frogs),
the whooping cranes are not likely to
cause agricultural damage. In the
Environmental Assessment, we
analyzed all reasonable alternatives for
conducting the whooping crane
reintroduction into the eastern United
States, including establishing release
sites in Michigan. Based upon careful
consideration of all factors associated
with the reintroduction, we have
determined that the preferred
alternative is to release the whooping
cranes in Wisconsin.

Required Determinations

Regulatory Planning and Review

In accordance with the criteria in
Executive Order 12866, this final rule to
designate NEP status for the whooping
crane reintroduction into the eastern
United States is not a significant
regulatory action subject to Office of
Management and Budget review. This
rule will not have an annual economic
effect of $100 million and will not have
an adverse effect upon any economic
sector, productivity, competition, jobs,
the environment, or other units of
government. Therefore, a cost-benefit
economic analysis is not required.

Lands where releases would be
conducted include Necedah and
Horicon National Wildlife Refuges, and
the Crex Meadows State Wildlife Area
in Wisconsin. The wintering site in
Florida is primarily Chassahowitzka
National Wildlife Refuge and may
include the adjacent St. Martin’s Marsh
Aquatic Preserve and Crystal River State
Buffer Preserve. Following release, birds
from the NEP are likely to utilize private
lands adjacent to both the release areas
and the wintering site. Because of the
substantial regulatory relief provided by
NEP designations, we do not believe the
reintroduction of whooping cranes will
conflict with existing human activities
or hinder public or private use of lands
within the NEP area. Likewise, no
governments, individuals, or
corporations will be required to manage
specifically for reintroduced whooping
cranes.

This rule will not create
inconsistencies with other agency’s
actions or otherwise interfere with an
action taken or planned by another
agency. Because of the substantial
regulatory relief provided by NEP
designations, we do not believe the
presence of whooping cranes will
obligate any agency or government to

take an action which would conflict
with their existing authorities or
activities within the NEP area. This rule
will allow any agency or citizen to
conduct otherwise legal activities under
provisions of the Act.

This rule will not materially affect
entitlements, grants, user fees, loan
programs or the rights or obligations of
their recipients. This rule will not raise
novel legal or policy issues. We have
previously designated an experimental
population of whooping cranes in
Florida and for other species at
numerous locations throughout the
nation.

Regulatory Flexibility Act

The Department of the Interior
certifies that this document will not
have a significant economic effect on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The area affected by
this rule includes 20 States within the
eastern United States. We do not expect
this rule to have any significant effect
on recreational, agricultural, or
development activities within the NEP
area. There will be no federally-
mandated closures of seasons or areas to
hunting or conservation order actions
for protection of the NEP. We expect
only temporary access restrictions to
limited areas in the vicinity of rearing
and release facilities at times during the
spring/summer rearing period, during
migration with ultralight aircraft, or at
the wintering site. In the primary release
area, these closures are not expected to
occur outside of existing, long-
established closed areas on Necedah
NWR. Any temporarily restricted access
to areas will be of the minimum size
and duration necessary to provide for
protection to the NEP cranes during
rearing or release activities, and will be
conducted in close coordination with
the States. Because any such access
restrictions will be of short duration and
will not require Federal closure of
hunting areas or seasons, we do not
expect any significant effect on
recreational activities. Because no new
or additional economic or regulatory
restrictions will be imposed upon
States, Federal agencies, or members of
the public due to the presence of
members of the NEP, this rulemaking is
not expected to have any significant
adverse impacts to recreation,
agriculture, or any development
activities. The designation of an NEP in
this rule will significantly reduce the
regulatory requirements regarding the
reintroduction of these whooping
cranes, will not create inconsistencies
with other agency actions, and will not
conflict with existing or proposed

human activity, or State, Tribal, or
private use of lands within the NEP
area.

Small Business Regulatory Enforcement
Fairness Act (SBREFA)

This rule is not a major rule under 5
U.S.C. 804(2), the Small Business
Regulatory Enforcement Fairness Act.
This rule will not have an annual effect
on the economy of $100 million or more
for reasons outlined above. It will not
cause a major increase in costs or prices
for consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions. The
rule does not have significant adverse
effects on competition, employment,
investment, productivity, innovation, or
the ability of U.S.-based enterprises to
compete with foreign-based enterprises.

Unfunded Mandates Reform Act

The NEP designation will not place
any additional requirements on any city,
county, or other local municipalities.
The NEP designation has been endorsed
by all of the States within the NEP area.
A Small Government Agency Plan is not
required. Because this rulemaking does
not require that any action be taken by
local or State government or private
entities, we have determined and certify
pursuant to the Unfunded Mandates
Reform Act, 2 U.S.C. 1502 et seq., that
this rulemaking will not impose a cost
of $100 million or more in any given
year on local or State governments or
private entities (i.e., it is not a
“significant regulatory action”).

Takings

In accordance with Executive Order
12630, the rule does not have significant
takings implications. We do not expect
this rule to have a potential takings
implication under Executive Order
12630 because it would exempt
individuals or corporations from
prosecution for take that is accidental
and incidental to an otherwise lawful
activity. In addition, private entities
would also be exempt from any
restrictions imposed by consultation
requirements under section 7(a)(2) of
the Act, as consultation will not likely
be conducted except on National
Wildlife Refuges or National Parks.
Because of the substantial regulatory
relief provided by NEP designations, we
do not believe the reintroduction of
whooping cranes would conflict with
existing human activities or hinder
public use of lands within the NEP area.
None of the States within the NEP area
will be required to manage specifically
for reintroduced whooping cranes, and
all of those States have endorsed the
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NEP designation. A takings implication
assessment is not required.

Federalism

In accordance with Executive Order
13132, the rule does not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.
This rule will not have substantial
direct effects on the States, on the
relationship between the Federal
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. As stated above,
designation of this population as
nonessential experimental will preclude
any additional regulatory burdens on
public and private entities within the
NEP area. A Federalism assessment is
not required.

Civil Justice Reform

In accordance with Executive Order
12988, the Office of the Solicitor has
determined that the rule does not
unduly burden the judicial system and
meets the requirements of sections 3(a)
and 3(b)(2) of the Executive Order.

Government-to-Government
Relationship With Tribes

In accordance with the President’s
memorandum of April 29, 1994,
“Government-to-Government Relations
with Native American Tribal
Governments” (59 FR 22951) and E.O.
13175, we have notified the Native
American Tribes within the
nonessential experimental population
area about this proposal. They have
been advised through verbal and written
contact, including informational
mailings from the Service. Information
was also sent to the Great Lakes Indian
Fish and Wildlife Commission, 1854
Authority, Chippewa Ottawa Resource
Authority, and Native American Fish
and Wildlife Society. If future activities

developed with the affected Tribe or
Tribes.

Paperwork Reduction Act

This rule contains information
collection activity for experimental
populations. We have OMB approval for
the collection under OMB Control
Number 1018-0094. The Service may
not conduct or sponsor, and a person is
not required to respond to, a collection
of information unless it displays a
currently valid OMB control number.

National Environmental Policy Act

We have prepared an environmental
assessment as defined under the
authority of the National Environmental
Policy Act of 1969. It is available from
Service offices identified in the
ADDRESSES section.

Executive Order 13211

On May 18, 2001, the President issued
Executive Order 13211 on regulations
that significantly affect energy supply,
distribution, and use. Executive Order
13211 requires agencies to prepare
Statements of Energy Effects when
undertaking certain actions. As this rule
is not expected to significantly affect
energy supplies, distribution, or use,
this action is not a significant energy
action and no Statement of Energy
Effects is required.

Effective Date

We find good cause under the
Administrative Procedure Act (5 U.S.C.
553(d)(3)) to make this rule effective
upon publication. The prompt release of
currently available captive-reared
whooping cranes is necessary because:
(1) There is a limited time during which
chicks will hatch in the captive
whooping crane flock and be available
for rearing; (2) the facilities in which the
crane chicks are held are not designed
to hold the birds for extended periods;
and (3) the young cranes become less
suitable for wild release if they are held

late June or early July 2001 for further
stages of rearing and to begin training
for the migration process, the
reintroduction will likely have to be
delayed until next year. Therefore, good
cause exists for this rule to be effective
immediately upon its publication.

References Cited

A complete list of all references cited
in this final rule is available upon
request from the Green Bay Field Office
(see ADDRESSES section).

Authors

The principal authors of this rule are
Joel Trick and Janet Smith, U.S. Fish
and Wildlife Service, Green Bay, WI
(Phone: 920-465—7440); Tom Stehn,
U.S. Fish and Wildlife Service,
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and Linda Walker, U.S. Fish and
Wildlife Service, Jacksonville, FL.
(Phone: 904—232-2580).

List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements,
Transportation.

Regulation Promulgation

Accordingly, we amend part 17,
subchapter B of chapter I, title 50 of the
Code of Federal Regulations, as set forth
below:

PART 17—[AMENDED]

1. The authority citation for part 17
continues to read as follows:
Authority: 16 U.S.C. 1361-1407; 16 U.S.C.

1531-1544; 16 U.S.C. 4201-4245; Pub. L. 99—
625, 100 Stat. 3500; unless otherwise noted.

2. Amend §17.11(h) by revising the
existing entry for ‘‘Crane, whooping”
under ‘“BIRDS” to read as follows:

§17.11 Endangered and threatened
wildlife.

resulting from this rule may affect Tribal in captivity for too long. If young cranes * * * * *
resources, a Plan of Cooperation will be  cannot be transported to Wisconsin by (h) * **
Species Vertebrate population S :
Historic range where endangered or Status ~ When listed Ear:ltjl:t:gtl Sﬁﬁg'sal
Common name Scientific name threatened
* * * * * * *
BIRDS
* * * * * * *
Crane, whooping Grus americana Canada, U.S.A. (Rocky  Entire, except where E 1,3 17.95(b) NA
Mountains east to listed as an experi-
Carolinas), Mexico. mental population.
DO oo e dOo i e dO e U.S.A. (AL, AR, CO, FL, XN 487, 621, NA 17.84(h)
GA, ID, IL, IN, IA, KY, 710

LA, MI, MN, MS, MO,
NC, NM, OH, SC, TN,
UT, VA, WI, WV, WY).
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Species Vertebrate population s :
Historic range where endangered or Status ~ When listed ﬁgkt)lft:gtl Sﬁﬁg'sal
Common name  Scientific name threatened
* * * * * * *

3. Amend § 17.84 by revising
paragraphs (h)(1), (h)(2), (h)(4)(ii),
(h)(4)(iii), (h)(4)(iv), (h)(5), (h)(6), (h)(8),
(h)(9), and (h)(10), adding paragraph
(h)(11), and adding a map at the end of
paragraph (h) to read as follows:

§17.84 Special rules—vertebrates.
* * * * *

(h) Whooping crane (Grus americana).

(1) The whooping crane populations
identified in paragraphs (h)(9)(i)
through (iii) of this section are
nonessential experimental populations.

(2) No person may take this species in
the wild in the experimental population
areas except when such take is
accidental and incidental to an
otherwise lawful activity, or as provided
in paragraphs (h)(3) and (4) of this
section. Examples of otherwise lawful
activities include, but are not limited to,
agricultural practices, pesticide
application, water management,
construction, recreation, trapping, or
hunting, when such activities are in full
compliance with all applicable laws and
regulations.

* * * * *

(4) * % %

(ii) Relocate a whooping crane that
has moved outside the eastern U.S.
population area identified in paragraph
(h)(9)(iii) of this section, or the
Kissimmee Prairie or Rocky Mountain
range of the experimental populations,
when removal is necessary or requested
and is authorized by a valid permit
under §17.22;

(iii) Relocate whooping cranes within
the experimental population areas to
improve survival and recovery
prospects;

(iv) Relocate whooping cranes from
the experimental population areas into
captivity;

* * * * *

(5) Any taking pursuant to paragraphs
(h)(3) and (4) of this section must be
immediately reported to the National
Whooping Crane Coordinator, U.S. Fish
and Wildlife Service, P.O. Box 100,
Austwell, Texas 77950 (Phone: 361—
286-3559), who, in conjunction with his
counterpart in the Canadian Wildlife
Service, will determine the disposition
of any live or dead specimens.

(6) No person shall possess, sell,
deliver, carry, transport, ship, import, or
export by any means whatsoever, any
such species from the experimental

populations taken in violation of these
regulations or in violation of applicable
State fish and wildlife laws or
regulations or the Endangered Species
Act.

* * * * *

(8) The Service will not mandate any
closure of areas, including National
Wildlife Refuges, during hunting or
conservation order seasons or closure or
modification of hunting or conservation
order seasons in the following
situations:

(i) For the purpose of avoiding take of
the nonessential experimental
population identified in paragraph
(h)(9)(iii) of this section;

(ii) If a clearly marked whooping
crane from the nonessential
experimental population identified in
(h)(9)(iii) wanders outside the
designated NEP area. In these situations,
the Service will attempt to capture the
stray bird and return it to the
appropriate area if removal is requested
by the State.

(9) All whooping cranes found in the
wild within the boundaries listed in
paragraphs (h)(9)(i) through (iii) of this
section will be considered nonessential
experimental animals. Geographic areas
the nonessential experimental
populations may inhabit include the
following—

(i) The entire State of Florida. The
reintroduction site is the Kissimmee
Prairie portions of Polk, Osceola,
Highlands, and Okeechobee Counties.
Current information indicates that the
Kissimmee Prairie is within the historic
range of the whooping crane in Florida.

(A) No other natural populations of
whooping cranes are likely to come into
contact with the experimental
population at Kissimmee Prairie. The
only natural extant population, known
as the Aransas/Wood Buffalo National
Park population occurs well west of the
Mississippi River. This population nests
in the Northwest Territories and
adjacent areas of Alberta, Canada,
primarily within the boundaries of the
Wood Buffalo National Park, and
winters along the Central Texas Gulf of
Mexico coast at Aransas National
Wildlife Refuge. The only other extant
eastern U.S. population is the
nonessential experimental population
described in paragraph (h)(9)(iii) of this
section. Remnant individuals of the
Rocky Mountain nonessential

experimental population occur in the
western United States as described in
paragraph (h)(9)(ii) of this section.

(B) Whooping cranes adhere to
ancestral breeding grounds, leaving
little possibility that individuals from
the extant Aransas/Wood Buffalo
National Park population will stray into
Florida or the Rocky Mountain
Population. Studies of whooping cranes
have shown that migration is a learned
rather than an innate behavior. The
experimental population released at
Kissimmee Prairie is expected to remain
mostly within the prairie region of
central Florida.

(ii) The States of Colorado, Idaho,
New Mexico, Utah, and the western half
of Wyoming. Wooping cranes in this
area do not come in contact with
whooping cranes of the Aransas/Wood
Buffalo Population; and

(iii) That portion of the eastern
contiguous United States which
includes the States of Alabama,
Arkansas, Florida, Georgia, Illinois,
Indiana, Iowa, Kentucky, Louisiana,
Michigan, Minnesota, Mississippi,
Missouri, North Carolina, Ohio, South
Carolina, Tennessee, Virginia, West
Virginia, and Wisconsin. (See map
following paragraph (h)(11) of this
section). Whooping cranes within this
population are expected to occur mostly
within the States of Wisconsin, Illinois,
Indiana, Kentucky, Tennessee, Georgia,
and Florida, which is within the historic
range of the whooping crane in the
United States. The additional States
included within the experimental
population area are those expected to
receive occasional use by the cranes, or
which may be used as breeding or
wintering areas in the event of future
population expansion. Whooping cranes
in this population are not expected to
come in contact with whooping cranes
of the Aransas/Wood Buffalo National
Park Population.

(10) The reintroduced populations
will be monitored during the duration of
the projects by the use of radio
telemetry and other appropriate
measures. Any animal that is
determined to be sick, injured, or
otherwise in need of special care will be
recaptured to the extent possible by
Service and/or State wildlife personnel
or their designated agent and given
appropriate care. Such animals will be
released back to the wild as soon as
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possible, unless physical or behavioral
problems make it necessary to return
them to a captive breeding facility.
(11) The status of the experimental
populations will be reevaluated

periodically to determine future
management needs. This review will
take into account the reproductive
success and movement patterns of the

individuals released within the
experimental population areas.

BILLING CODE 4310-55-P

Whooping Crane Nonessential Experimental
Population Area in the Eastern U.S.

’ Experimental Population Area

BILLING CODE 4310-55-C

Dated: June 18, 2001.
Joseph E. Doddridge,

Acting Assistant Secretary for Fish and
Wildlife and Parks.

[FR Doc. 01-15791 Filed 6—25-01; 8:45 am]
BILLING CODE 4310-55-C

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622
[1.D. 061901D]

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; Reef Fish
Fishery of the Gulf of Mexico; Closure
of the Spring Commercial Red Snapper
Component

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notification of closure.

SUMMARY: NMFS closes the commercial
fishery for red snapper in the exclusive
economic zone (EEZ) of the Gulf of
Mexico. NMFS has determined that the
spring portion of the annual commercial
quota for red snapper will be reached on
July 6, 2001. This closure is necessary
to protect the red snapper resource.
DATES: Closure is effective noon, local
time, July 6, 2001, until noon, local
time, on October 1, 2001.

FOR FURTHER INFORMATION CONTACT: Phil
Steele, telephone 727-570-5305, fax
727-570-5583, e-mail
Phil.Steele@noaa.gov.

SUPPLEMENTARY INFORMATION: The reef
fish fishery of the Gulf of Mexico is
managed under the Fishery
Management Plan for the Reef Fish
Resources of the Gulf of Mexico (FMP).
The FMP was prepared by the Gulf of
Mexico Fishery Management Council
and is implemented under the authority
of the Magnuson-Stevens Fishery
Conservation and Management Act by

regulations at 50 CFR part 622. Those
regulations set the commercial quota for
red snapper in the Gulf of Mexico at
4.65 million 1b (2.11 million kg) for the
current fishing year, January 1 through
December 31, 2001. The red snapper
commercial fishing season is split into
two time periods, the first commencing
at noon on February 1 with two-thirds
of the annual quota (3.10 million 1b
(1.41 million kg) available, and the
second commencing at noon on October
1 with the remainder of the annual
quota available. During the commercial
season, the red snapper commercial
fishery opens at noon on the first of
each month and closes at noon on the
10th of each month, until the applicable
commercial quotas are reached.

Under 50 CFR 622.43 (a), NMFS is
required to close the commercial fishery
for a species or species group when the
quota for that species or species group
is reached, or is projected to be reached,
by filing a notification to that effect in
the Federal Register. Based on current
statistics, NMFS has determined that the
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available spring commercial quota of
3.10 million 1b (1.41 million kg) for red
snapper will be reached when the
fishery closes at noon on July 6, 2001.
Accordingly, the commercial fishery in
the EEZ in the Gulf of Mexico for red
snapper will remain closed until noon,
local time, on October 1, 2001. The
operator of a vessel with a valid reef fish
permit having red snapper aboard must
have landed and bartered, traded, or
sold such red snapper prior to noon,
local time, July 6, 2001.

During the closure, the bag and
possession limits specified in 50 CFR
622.39 (b) apply to all harvest or
possession of red snapper in or from the
EEZ in the Gulf of Mexico, and the sale
or purchase of red snapper taken from
the EEZ is prohibited. In addition, the
bag and possession limits for red
snapper apply on board a vessel for
which a commercial permit for Gulf reef
fish has been issued, without regard to
where such red snapper were harvested.
However, the bag and possession limits
for red snapper apply only when the
recreational quota for red snapper has
not been reached and the bag and
possession limit has not been reduced to
zero. The prohibition on sale or
purchase does not apply to sale or
purchase of red snapper that were
harvested, landed ashore, and sold prior
to noon, local time, July 6, 2001, and
were held in cold storage by a dealer or
processor.

Classification

This action is taken under 50 CFR
622.43 (a) and is exempt from review
under Executive Order 12866.

Dated: June 19, 2001.
Bruce C. Morehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 01-16017 Filed 6—-25—-01; 8:45 am)]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 635
[1.D. 061101A]

Atlantic Highly Migratory Species
(HMS) Fisheries; Large Coastal,
Pelagic, and Small Coastal Shark
Species

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and

Atmospheric Administration (NOAA),
Commerce.

ACTION: Fishing season notification.

SUMMARY: NMFS notifies eligible
participants of the opening and closing
of fishing seasons for Atlantic large
coastal sharks (LCS), small coastal
sharks (SCS), pelagic sharks, blue
sharks, and porbeagle sharks.

DATES: The fishery opening for LCS is
effective July 1, 2001; the LCS closure
is effective from 11:30 p.m. local time
August 31, 2001, through December 31,
2001. The available quota for SCS,
pelagic sharks, blue sharks, and
porbeagles sharks is effective July 1,
2001, through December 31, 2001,
unless otherwise modified or
superseded through notification in the
Federal Register.

FOR FURTHER INFORMATION CONTACT.
Karyl Brewster-Geisz, 301-713-2347;
fax 301-713-1917.

SUPPLEMENTARY INFORMATION: The
Atlantic shark fishery is managed under
the Fishery Management Plan for
Atlantic Tunas, Swordfish, and Sharks
(HMS FMP), and its implementing
regulations found at 50 CFR part 635
issued under authority of the
Magnuson-Stevens Fishery
Conservation and Management Act (16
U.S.C. 1801 et seq.).

Since 1997, NMFS has been involved
in litigation with Southern Offshore
Fishing Association (SOFA) and other
commercial fishermen and dealers
regarding the commercial regulations for
the Atlantic shark fishery. NMFS and
plaintiffs reached settlement in this
litigation, and the United States District
Court for the Middle District of Florida
Tampa Division stipulated to this
agreement in December 2000. On March
6, 2001, NMFS published an emergency
rule implementing the 1997 LCS and
SCS quotas and catch accounting/
monitoring procedures consistent with
the settlement agreement (66 FR 13441).

Additionally, the settlement
agreement required NMFS to obtain an
independent peer review of the 1998
LCS stock assessment. As of June 19,
2001, the reviews were not complete.
Thus, based on the terms of the
settlement agreement, the annual quotas
for LCS and SCS will remain at the 1997
levels of 1,285 metric tons (mt) dressed
weight (dw) and 1,760 mt dw,
respectively. Also, per the settlement
agreement, NMFS has implemented the
1999 HMS FMP annual quota levels for
pelagic, blue, and porbeagle sharks of
488 mt dw, 273 mt dw, and 92 mt dw,
respectively (66 FR 55; January 2, 2001).

Of the 642.5 mt dw available for the
first semiannual LCS season, 587.5 mt
dw was taken. NMFS is adding the
remaining 55 mt dw to the available
quota for the second semiannual 2001
fishing season. Although the settlement

agreement did not include a specific
procedure for a quota underharvest,
such carryover to the next semiannual
season was stipulated for any
overharvest. Thus, this carryover of
underharvest is consistent with the
procedure outlined in the December
2000 settlement agreement entered into
by NMFS and plaintiffs from the fishing
industry. As such, the LCS quota for the
2001 second semiannual season is 697
mt dw. The SCS second semiannual
quota for 2001 will remain at the 1997
level of 880 mt dw. The second 2001
semiannual quotas for pelagic, blue, and
porbeagle sharks will be 244 mt dw,
136.5 mt dw, and 46 mt dw,
respectively.

The prohibited species provisions
will be enforced. A list of prohibited
shark species can be found in Table 1
of Appendix A to part 635, subpart D.
The limited access provisions for
commercial harvests still apply,
including trip limits for directed and
incidental shark permit holders.

The second semiannual fishing season
of the 2001 fishing year for the
commercial fishery for LCS in the
western north Atlantic Ocean, including
the Gulf of Mexico and the Caribbean
Sea, will open July 1, 2001. To estimate
the closure dates of the LCS, NMFS
used the average daily catch rates for
each species group from the second
seasons from the years 1998, 1999, and
2000 while also considering the
reporting dates of permitted shark
dealers. The 1998 and 2000 data
indicate that over 60 percent of the
available quota could be taken by the
end of July and 70 to 90 percent of the
available quota could be taken within
the first 2 weeks of August. In 1999, the
second semiannual season was closed at
the end of July and re-opened in
September. Thus, 1999 catch rate data
for August is not available and NMFS
does not feel it appropriate at this time
to use the catch rates from September
and October to estimate a possible
closure in August. July 1999 data
indicate that only 30 percent of the
available quota could be taken.
However, NMFS was implementing
limited access for the Atlantic shark and
swordfish fisheries in July of 1999 and
many fishermen, who would normally
fish, may not have had the correct
permits at that time. Accordingly, the
Acting Assistant Administrator for
Fisheries (AA) has determined that the
LCS quota for the second 2001
semiannual season will likely be
attained by August 31, 2001. Thus, the
LCS fishery will close August 31, 2001,
at 11:30 p.m. local time.

During a closure, retention of, fishing
for, possessing or selling LCS are
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prohibited for persons fishing aboard
vessels issued a limited access permit
under 50 CFR 635.4. The sale, purchase,
trade, or barter of carcasses and/or fins
of LCS harvested by a person aboard a
vessel that has been issued a permit
under 50 CFR 635.4 are prohibited,
except for those that were harvested,
offloaded, and sold, traded, or bartered
prior to the closure and were held in
storage by a dealer or processor.

When quotas are projected to be
reached for the SCS, pelagic, blue, or

porbeagle shark fisheries, the AA will

file notification of closure at the Office
of the Federal Register at least 14 days
before the effective date.

Those vessels that have not been
issued a limited access permit under 50
CFR 635.4 may not sell sharks and are
subject to the recreational size limits
and retention limits specified at 50 CFR
635.20(e) and 635.22(c), respectively.
The recreational fishery is not affected
by any closure in the commercial
fishery.

Classification

This action is taken under 50 CFR
part 635 and is exempt from review
under Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: June 19, 2001.
Bruce C. Morehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 01-15872 Filed 6—21-01; 5:03 pm]
BILLING CODE 3510-22-S
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF THE TREASURY

Customs Service

19 CFR PART 159
RIN 1515-AC84

Distribution of Continued Dumping
and Subsidy Offset to Affected
Domestic Producers

AGENCY: U.S. Customs Service,
Department of the Treasury.
ACTION: Proposed rule.

SUMMARY: This document proposes to
amend the Customs Regulations, to
implement the Continued Dumping and
Subsidy Offset Act of 2000, by
prescribing the administrative
procedures, including the time and
manner, under which antidumping and
countervailing duties assessed on
imported products would be distributed
to affected domestic producers as an
offset for certain qualifying
expenditures. This distribution to the
affected producers is known as the
continued dumping and subsidy offset.
DATES: Comments must be received on
or before July 26, 2001.

ADDRESSES: Written comments may be
addressed to and inspected at the
Regulations Branch, U.S. Customs
Service, 1300 Pennsylvania Avenue,
NW., 3rd Floor, Washington, DC 20229.
FOR FURTHER INFORMATION CONTACT:
Jeffrey J. Laxague, Office of Regulations
and Rulings, (202-927-0505).
SUPPLEMENTARY INFORMATION:

Background

Antidumping duties are imposed
upon imported merchandise that the
U.S. Department of Commerce has
found is, or is likely to be, sold in the
United States at less than its fair value.
Countervailing duties are imposed upon
imported merchandise that the
Department of Commerce determines
benefit from subsidies bestowed by a
foreign government. In all antidumping
cases, and in most countervailing duty
cases, these duties are only assessed if

the U.S. International Trade
Commission determines that the
imported goods cause material injury or
the threat of material injury to a
domestic industry. The rules and
procedures concerning proceedings
leading to orders or findings under
which antidumping and countervailing
duties are assessed are found in 19
U.S.C. 1671 et seq., in part 207 of the
regulations of the U.S. International
Trade Commission (19 CFR chapter II,
part 207), and in part 351 of the
regulations of the International Trade
Administration, U.S. Department of
Commerce (19 CFR chapter III, part
351).

The Continued Dumping and Subsidy
Offset Act of 2000 (“CDSOA”’) was
enacted on October 28, 2000, as part of
the Agriculture, Rural Development,
Food and Drug Administration, and
Related Agencies Appropriations Act,
2001 (““‘Act”) (Pub. L. 106—387; 114 Stat.
1549). The provisions of the CDSOA are
contained in Title X (sections 1001—
1003) of the Act.

The CDSOA, in section 1003 of the
Act, amended Title VII of the Tariff Act
of 1930, by adding a new section 754
(codified at 19 U.S.C. 1675c) in order to
provide that assessed duties received
pursuant to a countervailing duty order,
an antidumping duty order, or an
antidumping duty finding under the
Antidumping Act of 1921, would be
distributed by Customs to affected
domestic producers for certain
qualifying expenditures that these
producers incur after the issuance of
such an antidumping duty order or
finding, or countervailing duty order.
This distribution is called the continued
dumping and subsidy offset.

Affected Domestic Producers

An affected domestic producer
eligible for a distribution of
countervailing or antidumping duties
assessed under an order or finding
would include any manufacturer,
producer, farmer, rancher or worker
representative (including any
association of such persons) that
remained in operation, and that was a
petitioner or an interested party that
supported a petition for the issuance of
an antidumping duty order, a finding
under the Antidumping Act of 1921, or
a countervailing duty order.

However, a company, business or
person that had ceased production of
the product covered by an order or

finding could not be an affected
domestic producer eligible to receive a
distribution.

Also, a company, business or person
would not be an affected domestic
producer entitled to a distribution of
assessed antidumping and
countervailing duties if that company,
business or person had been acquired by
a company or business that was related
to a company that had opposed the
antidumping or countervailing duty
investigation that led to the order or
finding.

In this regard, as defined in section
754(b)(5) of the Tariff Act of 1930 (19
U.S.C. 1675¢(b)(5)), a company,
business or person would be considered
to be related to another company,
business or person if: (1) the company,
business or person directly or indirectly
controlled or was controlled by the
other company, business or person; (2)
a third party directly or indirectly
controlled both companies, businesses
or persons; or (3) both companies,
businesses or persons directly or
indirectly controlled a third party and
there was reason to believe that the
relationship caused the first company,
business or person to act differently
than a nonrelated party. As concerns
items 1-3, one party would be
considered to directly or indirectly
control another party if the party was
legally or operationally in a position to
exercise restraint or direction over the
other party.

List of Affected Domestic Producers

The U.S. International Trade
Commission (USITC) is responsible for
ascertaining and timely forwarding to
Customs a list of the affected domestic
producers in connection with each
order or finding that would potentially
be eligible to receive an offset. This list
would consist of those petitioners for
each order or finding as well as those
parties that indicated support of a
petition for the order or finding. The
resolution of any dispute regarding a
particular list of affected domestic
producers in any given case would be
the province of the USITC, and not
Customs.

It is noted that the USITC has
supplied Customs with an initial list of
affected domestic producers for the
approximately 400 individual
antidumping and countervailing duty
cases currently ongoing, comprising
over 2,000 affected domestic parties
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potentially eligible to receive an offset.
This list has been posted on the
Customs website (http://
www.customs.gov/news/fed-reg/
notices/dumping.pdf). Continued
updates to this list will be processed as
necessary.

Qualifying Expenditures for Which
Distribution May Be Made

A qualifying expenditure by an
affected domestic producer against
which a distribution of assessed
antidumping and countervailing duties
could be made would encompass those
expenditures that were incurred after
the issuance of an antidumping duty
order or finding or a countervailing duty
order, provided that such expenditures
fell within any of the following
categories: manufacturing facilities;
equipment; research and development;
personnel training; acquisition of
technology; health care benefits for
employees paid for by the employer;
pension benefits for employees paid for
by the employer; environmental
equipment, training, or technology;
acquisition of raw materials and other
inputs; and working capital or other
funds needed to maintain production.

Customs Rulemaking

By this document, Customs proposes
to amend the Customs Regulations to
add a new subpart F to part 159 (19 CFR
part 159, subpart F; §§159.61-159.64)
that would principally prescribe the
procedures, including the time and
manner, and the required information
necessary for the distribution of
antidumping and countervailing duties
assessed under an appropriate order or
finding, that would be payable as a
continued dumping and subsidy offset
to those affected domestic producers for
their qualifying expenditures, in
accordance with section 754 of the
Tariff Act of 1930, as amended (19
U.S.C. 1675c).

It is noted that 19 U.S.C. 1675c¢ covers
all antidumping and countervailing
duty assessments made on or after
October 1, 2000, in connection with all
antidumping duty orders or findings, or
countervailing duty orders, in effect as
of January 1, 1999, or issued thereafter.

Notice of Intent To Distribute Offset

As a first step in the distribution
process, at least 60 days prior to the end
of a fiscal year, Customs would be
responsible for publishing in the
Federal Register a notice of intention to
distribute the offset for that fiscal year,
and including in the notice the list of
affected domestic producers, based
upon the list supplied by the USITC,

that would be potentially eligible to
receive the distribution.

The notice of intention to distribute
the offset will also refer to: the case
name and number of the particular
order or finding concerned; and the
instructions for filing a certification to
claim a distribution.

Certifications

To obtain a distribution of the offset,
each affected domestic producer would
have to submit a certification under
oath, in triplicate, or electronically as
authorized by Customs, to the Assistant
Commissioner, Office of Regulations
and Rulings, Headquarters, or designee,
that must be received within 60 days
after the date of publication of the
notice in the Federal Register,
indicating that the producer desires to
receive a distribution. The certification
must demonstrate that the producer is
eligible to receive a distribution as an
affected domestic producer, and it must
enumerate the qualifying expenditures
incurred by the producer since the
issuance of an order or finding for
which a distribution has not previously
been made.

More specifically, while there is no
established format for a certification, the
certification must identify the date of
the Federal Register notice under which
it is submitted, and the case name and
the number of the particular order or
finding cited in the Federal Register
notice.

The certification must be executed
and dated by a party legally authorized
to bind the producer, and it must
include the following identifying
information: the name of the producer
and any name qualifier, if applicable
(for example, any other name under
which the producer does business or is
also known); the address of the
producer (if a post office box, the
secondary street address must also be
included); the Internal Revenue Service
(IRS) number (with suffix) of the
producer, employer identification
number, or social security number, as
applicable; the specific business
organization of the producer
(corporation, partnership, sole
proprietorship); and the name(s) of any
individual(s) designated by the
producer as the contact person(s)
concerning the certification, together
with the phone number(s) and/or
facsimile transmission number(s) and
electronic mail (email) address(es) for
the person(s). Parties wishing to receive
their disbursement via electronic
payment must also include their
financial institution’s Transit Routing
Identification Number and applicable
Bank Account Number.

In addition, the certification must
enumerate: the total amount of
qualifying expenditures currently and
previously certified by the producer,
and the amount certified by category;
the total amount of those expenditures
for which there has been a prior
distribution; and the net amount of the
current claim (the total amount
currently and previously certified minus
the total amount for which there has
been a previous distribution).

Furthermore, the certification must
contain a statement that the producer
desires to receive a distribution and is
eligible to receive the distribution as an
affected domestic producer. Also, the
producer must affirm that the amount
claimed as an offset does not involve
any qualifying expenditures for which
distribution has previously been made.
Moreover, the statement must include
information as to whether or not the
producer has ceased to operate or has
ceased production of the product
covered by the particular order or
finding under which the distribution is
sought. Additionally, the producer must
state whether or not it has been acquired
by a company or business that is related
to a company, as defined in section
754(b)(5), Tariff Act of 1930 (19 U.S.C.
1675c(b)(5)), that opposed the
antidumping or countervailing duty
investigation that resulted in the order
or finding under which the distribution
is sought. If any of the foregoing
conditions are not met, the producer
would not qualify as an affected
domestic producer.

Customs is especially interested in
receiving public comment as to whether
it should adopt the position that the
name of the certifying producer and the
total amount being certified will be
considered information available for
disclosure to the public.

A certification that is submitted and
timely received in response to a notice
of distribution may be reviewed before
acceptance to ensure that all
informational requirements are
complied with and that any amounts set
forth in the certification for current and
prior qualifying expenditures, including
the amount claimed for distribution,
appear to be correct. A certification that
is found to be incorrect or incomplete
will be returned to the producer and the
deficiencies will be identified. It is the
sole responsibility of the producer to
ensure that the certification is correct,
complete and satisfactory so as to
demonstrate the entitlement of the
producer to the distribution requested.
Failure to ensure that a correct,
complete and satisfactory certification is
filed within 60 days after the date of
publication of the notice in the Federal
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Register will result in the producer not
receiving a distribution.

Verification

Customs reserves the right to
determine whether certifications will be
verified through audit or otherwise.
Because certifications may be subject to
verification, parties are required to
maintain records supporting their
claims for a period of three years after
the filing of the certification.

Special Accounts, Clearing Accounts

As directed in the legislation (19
U.S.C. 1675c(e)), Customs will establish
a Special Account for each antidumping
duty order or finding or countervailing
duty order, into which antidumping or
countervailing duties liquidated
pursuant to the order or finding will be
deposited.

To facilitate this process, Customs is
also establishing a Clearing Account
into which all estimated antidumping or
countervailing duties will initially be
deposited, that are collected under an
entry, but that are not yet available for
distribution because their liquidation
has not been achieved. However, once
antidumping or countervailing duties
are liquidated, these duties will be
transferred from the Clearing Account to
the Special Account established for that
order or finding. When transferred to
the appropriate Special Account, the
antidumping or countervailing duties
will be considered to be received by
Customs and distributions will be made
from that Special Account.

Interest on Special Accounts, Clearing
Accounts

In accordance with Federal
appropriations law, and Treasury
guidelines on Special Accounts
governed by this law, funds in such
accounts are not interest-bearing unless
specified by Congress. Likewise, funds
being held in Clearing Accounts are not
interest-bearing unless specified by
Congress. Therefore, no interest will
accrue in these accounts. However, if
there is interest paid by the importer on
any antidumping or countervailing
duties billed in the liquidation process
for the import entries, that interest will
be transferred to the Clearing Account
or Special Account, as appropriate.

Distribution of Assessed Duties
Received as Continued Dumping and
Subsidy Offset

Under 19 U.S.C. 1675c¢(c), the
Commissioner of Customs is authorized
to prescribe procedures for distributing
the continued dumping and subsidy
offset. Section 1675c(c) also requires
that this distribution be made, not later

than 60 days after the first day of a fiscal
year, from those antidumping or
countervailing duties assessed and
received during the preceding fiscal
year. In the same vein, 19 U.S.C.
1675c¢(d)(3) authorizes the
Commissioner to distribute all funds
from assessed duties received in the
preceding fiscal year.

Antidumping and countervailing
duties are assessed on imported
merchandise as instructed by the U.S.
Department of Commerce (Commerce),
19 U.S.C. 1671e(a)(1) and 1673e(a)(1),
such assessment to occur within six
months after Customs receives notice
from Commerce of the removal of a
suspension of liquidation required by
statute or court order under 19 U.S.C.
1504(d). These statutory provisions
distinguish assessments of antidumping
or countervailing duties from the mere
deposit of estimated duties which
occurs at entry. See, e.g., 19 U.S.C.
1671e(a)(3) and 1673e(a)(3)).

When instructed by Commerce,
Customs assesses the final amount of
antidumping or countervailing duties
accruing on an entry for imported
merchandise, which is accomplished by
liquidating the subject entry. 19 U.S.C.
1500. The term “liquidation” is defined
in this context as the final computation
or ascertainment of the duties accruing
on an entry. 19 CFR 159.1.

In brief, antidumping or
countervailing duties accruing on
imported merchandise are not assessed
until each entry covering the
merchandise is liquidated. Prior to
liquidation, any estimated antidumping
or countervailing duties that may have
been deposited on an entry are first
placed into the Clearing Account and
are not available for distribution. Once
an entry has been liquidated, the
estimated antidumping or
countervailing duties in the Clearing
Account for that entry are assessed and
then received by Customs into the
appropriate Special Account.

Once assessed and received into a
Special Account, duties will become
available for distribution as part of the
continued dumping and subsidy offset
and will be distributed within 60 days
of the beginning of the following fiscal
year. In the case of entries that are
reliquidated at lower antidumping or
countervailing rates than originally
liquidated, the difference will be
refunded to importers from funds in the
corresponding Clearing Account and/or
Special Account during subsequent
fiscal years. If Customs determines that
funds in the Clearing Account or
Special Account are insufficient to
support a refund, affected domestic
producers who previously received

distributions under the Special Account
will be billed. The amount of each
affected domestic producer’s bill will be
directly proportional to the total offset
amount previously received. Customs
will use all available collection methods
to collect outstanding bills, including,
but not limited to, administrative offset.
Interest will begin to accrue on unpaid
bills beginning 30 days from the bill
date.

When entries are reliquidated at
higher rates than originally liquidated,
importers will be billed for the
difference. These duties will be
distributed within 60 days of the
beginning of the following fiscal year in
which they were received into the
Special Account.

If the total amount of the net claims
contained in certifications filed under a
given notice of distribution does not
exceed the amount of the offset
available for distribution in a given
fiscal year, the certified net claim for
each affected producer will be paid, and
the balance remaining will be returned
to the Clearing Account, where it will be
retained for the sole purpose of future
importer refunds. In the alternative, if
the net claims exceed the available
offset for a fiscal year, such offset will
be subject to a pro rata allocation to
each of the affected domestic producers
based upon the total of the net claims
certified.

Finally, before the last distribution
may be made under an order or finding
that has terminated, all remaining
entries covered by the order or finding
must have been finally liquidated, no
longer subject to reliquidation, and all
duties assessed under the entries must
have been fully collected (19 U.S.C.
1675c(e)(4)(B)). Any funds remaining in
the Special Account following the final
distribution will be transferred to the
General Fund.

Illustrations of the Process for
Distributing the Offset

To demonstrate the process of
distributing the continued dumping and
subsidy offset, the following
illustrations are provided:

L. For entries of merchandise, subject
to antidumping and countervailing duty
(AD/CVD) orders, that are imported
prior to the October 1, 2000, effective
date for CDSOA:

A. If the entries are liquidated prior to
10-1-2000, there is no offset
disbursement of the AD/CV duties.

Example: Merchandise was entered in July
1999, and was liquidated in September 2000.

B. If the entries are liquidated after
10-1-2000, the liquidated AD/CV duties
will be disbursed.
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1. For no change liquidation and
partial refund liquidations: the
liquidated AD/CV duties will be
disbursed, based on the fiscal year of the
date of liquidation.

Example: Merchandise was entered in
August 1999, and was liquidated in
November 2000. The AD/CVD duties will be
disbursed no later than November 2001.

2. For liquidations that bill additional
duty and interest: The total amount of
liquidated AD/CV duties and the
interest paid will be disbursed. The
amount of AD/CV duty already
collected by Customs at the time of
liquidation will be disbursed based on
the fiscal year of the date of liquidation.
The additional AD/CV duty and interest
paid will be disbursed based on the
fiscal year of the date of payment.

Example: Merchandise was entered in
September 2000, and was liquidated in
September 2001. The AD/CV duties already
collected at the time of liquidation will be
disbursed no later than November 2001. If
the bill for additional duties and interest is
paid in December 2001, those funds will be
disbursed no later than November 2002.

II. For entries of merchandise, subject
to AD/CVD orders, that are imported
after 10-1-2000:

A. For no change liquidations and
partial refund liquidations: the
liquidated AD/CV duties will be
disbursed, based on the fiscal year of the
date of liquidation.

Example: Merchandise was entered in
December 2000, and was liquidated in
January 2002. The liquidated AD/CV duties
will be disbursed no later than November
2002.

1. For liquidations that bill additional
AD/CV duties and interest: the total
liquidated AD/CV duties and interest
paid will be disbursed. The amount of
AD/CV duties already collected by
Customs at the time of liquidation will
be disbursed based on the fiscal year of
the date of liquidation. The additional
AD/CV duty and interest paid will be
disbursed based on the fiscal year of the
date of payment.

Example: Merchandise was entered in May
2001, and was liquidated in August 2002.
The AD/CV duties already collected at the
time of liquidation will be disbursed no later
than November 2002. If the additional AD/
CV duty and interest is paid in November
2002, those funds will be disbursed no later
than November 2003.

III. For entries of merchandise,
imported after 10-1-2000, that are
subject to terminated AD/CVD orders:
All AD/CV duties and interest collected
pursuant to the final liquidation
instructions for a terminated case will
be disbursed, but only after all
liquidations are final and all claims

have been settled; this will not occur in
the fiscal year of liquidation, but in a
subsequent fiscal year.

Example: Merchandise imported in May
2002, the case is terminated in July 2003, and
the entry is liquidated in August 2003. Final
AD/CV duties will be disbursed no sooner
than August 2004, assuming no claims are
pending on that entry or that case.

Refunds Due Importers Based on
Reliquidations

Until the liquidation of an entry
becomes final, the duties assessed on
the entry may be subject to reliquidation
as the result of 19 U.S.C. 1501, 1514,
1520, or court order. Such a
reliquidation would operate as a new
liquidation and an abandonment of any
prior liquidation of the amount of the
duties due.

Consequently, should liquidated
duties that have been distributed to
affected domestic producers thereafter
be subject to a reliquidation that results
in a refund of duties being due to an
importer, such refund will be made to
the importer from duties that are
deposited in the Clearing Account and/
or the Special Account established for
that order or finding, as described
below, during the next fiscal year
immediately following the fiscal year in
which the distributed duties were
liquidated. However, for the last fiscal
year during which a Special Account is
established under an order or finding,
and prior to the termination of the
Special Account, no final distribution
may be made from this Account until all
remaining entries covered by the order
or finding have been finally liquidated,
and are no longer subject to
reliquidation, and all duties assessed
under the entries have been fully
collected or properly accounted for by
Customs (19 U.S.C. 1675c(e)(4)(B)).

Overpayment of Distribution to
Affected Domestic Producer

Any overpayment of a distribution
made by Customs to an affected
domestic producer will be subject to
billing and other collection methods,
including, but not limited to,
administrative offsets resulting from a
reliquidation.

Distribution Final and Conclusive on
All Parties

Except in the case of an overpayment
made by Customs to an affected
domestic producer, any distribution
from a Special Account established
under section 1675c(e)(1) for an
antidumping duty order or finding, or a
countervailing duty order, that is made
by Customs in accordance with section
1675c¢(d)(3) to an affected domestic

producer, based upon the certification
that this producer has filed, will be final
and conclusive on the affected domestic
producer.

Annual Report

Although it is not mandated in the
legislation (19 U.S.C. 1675c), Customs
intends to issue an annual report on the
disbursements. This report will be
available to the public via the Customs
website.

Comments

Before adopting this proposal,
consideration will be given to any
written comments that are timely
submitted to Customs. Customs
specifically requests comments on the
clarity of this proposed rule and how it
may be made easier to understand. In
addition, as already stated above,
Customs is especially interested in
receiving public comment as to whether
it should adopt the position that the
name of the certifying producer and the
total amount being certified will be
considered information available for
disclosure to the public. Comments
submitted will be available for public
inspection in accordance with the
Freedom of Information Act (5 U.S.C.
552), § 1.4 of the Treasury Department
Regulations (31 CFR 1.4), and
§103.11(b), Customs Regulations (19
CFR 103.11(b)), on regular business days
between the hours of 9:00 a.m. and 4:30
p.m. at the Regulations Branch, U.S.
Customs Service, 1300 Pennsylvania
Avenue, NW., 3rd Floor, Washington,
DC.

Regulatory Flexibility Act and
Executive Order 12866

The proposed amendments would
implement the terms and conditions of
the Continued Dumping and Subsidy
Offset Act of 2000, which applies to
antidumping and countervailing duties
assessed on or after October 1, 2000.
Pursuant to the provisions of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.), it is certified that, if adopted,
the proposed amendments will not have
a significant economic impact on a
substantial number of small entities.
Nor do the proposed amendments meet
the criteria for a “significant regulatory
action” as specified in E.O. 12866.

Paperwork Reduction Act

The collection of information in this
notice of proposed rulemaking has been
submitted to the Office of Management
and Budget (OMB) for review in
accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. 3507).
This collection of information is
contained in § 159.63. This information
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is necessary in order to enable, and to
expedite, the distribution of the
continued dumping and subsidy offset
to the affected domestic producers. The
likely respondents and/or recordkeepers
are domestic business organizations,
such as manufacturers, producers,
ranchers, farmers and worker
representatives (including associations
of such persons).

Estimated total annual reporting and/
or recordkeeping burden: One hour.

Estimated average annual burden per
respondent/recordkeeper: One hour.

Estimated number of respondents
and/or recordkeepers: One.

Estimated annual frequency of
responses: One.

Comments on the collection of
information should be sent to the Office
of Management and Budget, Attention:
Desk Officer of the Department of the
Treasury, Office of Information and
Regulatory Affairs, Washington, DC
20503. A copy should also be sent to the
Regulations Branch, Office of
Regulations and Rulings, U.S. Customs
Service, 1300 Pennsylvania Avenue,
NW., 3rd Floor, Washington, DC 20229.
Comments should be submitted within
the same time frame that comments are
due regarding the substance of the
proposal.

Comments are invited on: (a) Whether
the collection is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of the agency’s estimate
of the burden of the collection of the
information; (c) ways to enhance the
quality, utility, and clarity of the
information to be collected; (d) ways to
minimize the burden of the collection of
information on respondents, including
through the use of automated collection
techniques or other forms of information
technology; and (e) estimates of capital
or startup costs and costs of operations,
maintenance, and purchase of services
to provide information.

Part 178, Customs Regulations (19
CFR part 178), containing the list of
approved information collections,
would be appropriately revised upon
adoption of the proposal as a final rule.

List of Subjects in 19 CFR Part 159

Antidumping (Liquidation of duties),
Countervailing duties (Liquidation of
duties), Customs duties and inspection,
Liquidation of entries for merchandise.

Proposed Amendments to the
Regulations

It is proposed to amend part 159,
Customs Regulations (19 CFR part 159),
as set forth below.

PART 159—LIQUIDATION OF DUTIES

1. The general authority citation for
part 159 continues to read as follows,
and it is proposed to add an authority
citation for Subpart F to read as follows:

Authority: 19 U.S.C. 66, 1500, 1504, 1624.
* * * Subpart F also issued under 19 U.S.C.
1675c.

* * * * *

2. It is proposed to amend part 159 by
adding a new subpart F to read as
follows:

Sec.

Subpart F—Continued Dumping and
Subsidy Offset

§159.61
§159.62
§159.63
§159.64

General.

Notice of Distribution.
Certifications.
Distribution of offset.

Subpart F—Continued Dumping and
Subsidy Offset

§159.61 General.

(a) Continued dumping and subsidy
offset. Under section 754 of the Tariff
Act of 1930, as amended by Pub. L. 106—
387, 114 Stat. 1549 (19 U.S.C. 1675c),
known as the Continued Dumping and
Subsidy Offset Act of 2000, assessed
duties received on or after October 1,
2000 under a countervailing duty order,
an antidumping duty order, or a finding
under the Antidumping Act of 1921,
will be distributed, as provided under
this subpart, to affected domestic
producers for certain qualifying
expenditures that these affected
domestic producers incur after the
issuance of such an antidumping duty
order or finding, or countervailing duty
order. This distribution is called the
continued dumping and subsidy offset.

(b) Affected domestic producer
defined. Except as otherwise provided
in paragraphs (b)(1) and (b)(2) of this
section, an “affected domestic
producer” under paragraph (a) of this
section means any manufacturer,
producer, farmer, rancher or worker
representative (including any
association of such persons) that
remains in operation, and that was a
petitioner or an interested party that
supported a petition concerning an
antidumping duty order, a finding
under the Antidumping Act of 1921, or
a countervailing duty order that was
entered. It is the responsibility of the
U.S. International Trade Commission
(USITC) to ascertain and timely forward
to Customs a list of the domestic
producers potentially eligible to receive
a distribution in connection with each
order or finding.

(1) Product no longer produced. A
company, business or person that has
ceased production of the product

covered by the antidumping duty order
or finding, or countervailing duty order,
is not an affected domestic producer
under this section.

(2) Acquisition by related company.
(i) Related company defined. A
company, business or person is not an
affected domestic producer if that
company, business, or person has been
acquired by another company or
business that is related to a company
that opposed the antidumping or
countervailing duty investigation that
led to the order or finding. For purposes
of this paragraph, a company, business
or person is related to another company,
business or person if:

(A) The company, business or person
directly or indirectly controls or is
controlled by the other company,
business or person;

(B) A third party directly or indirectly
controls both companies, businesses or
persons; or

(C) Both companies, businesses or
persons directly or indirectly control a
third party and there is reason to believe
that the relationship causes the first
company, business or person to act
differently than a nonrelated party.

(ii) Control of one party by another.
For purposes of paragraphs (b)(2)(i)(A)
through (b)(2)(i)(C) of this section, one
party would be considered to directly or
indirectly control another party if the
party was legally or operationally in a
position to exercise restraint or
direction over the other party.

(c) Qualifying expenditures. A
qualifying expenditure which may be
offset by a distribution of assessed
antidumping and countervailing duties
encompasses those expenditures that
are incurred after the issuance of an
antidumping duty order or finding or a
countervailing duty order, provided that
such expenditures fall within any of the
following categories:

(1) Manufacturing facilities;

(2) Equipment;

(3) Research and development;

(4) Personnel training;

(5) Acquisition of technology;

(6) Health care benefits for employees
paid for by the employer;

(7) Pension benefits for employees
paid for by the employer;

(8) Environmental equipment,
training, or technology;

(9) Acquisition of raw materials and
other inputs; and

(10) Working capital or other funds
needed to maintain production.

§159.62 Notice of distribution.

(a) Publication of notice. At least 60
days before the end of a fiscal year,
Customs will publish in the Federal
Register a notice of intention to
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distribute assessed duties received as
the continued dumping and subsidy
offset for that fiscal year. The notice will
include the list of domestic producers,
based upon the list supplied by the
USITC (see § 159.61(b)), that would be
potentially eligible to receive the
distribution.

(b) Content of notice. The notice of
intention to distribute the offset will
also contain the following:

(1) The case name and number of the
particular order or finding concerned;
and

(2) The instructions for filing the
certification under § 159.63 in order to
claim a distribution.

§159.63 Certifications.

(a) Requirement and purpose for
certification. In order to obtain a
distribution of the offset, each affected
domestic producer must submit a
certification, in triplicate, or
electronically as authorized by Customs,
to the Assistant Commissioner, Office of
Regulations and Rulings, Headquarters,
or designee, that must be received
within 60 days after the date of
publication of the notice in the Federal
Register, indicating that the affected
domestic producer desires to receive a
distribution. The certification must
enumerate the qualifying expenditures
incurred by the domestic producer since
the issuance of an order or finding for
which a distribution has not previously
been made, and it must demonstrate
that the domestic producer is eligible to
receive a distribution as an affected
domestic producer.

(b) Content of certification. While
there is no established format for a
certification, the certification must
identify the date of the Federal Register
notice under which it is submitted, and
the case name and the number of the
particular order or finding cited in the
Federal Register notice. The
certification must be executed and dated
by a party legally authorized to bind the
domestic producer and state that the
information contained in the
certification is true and accurate to the
best of the certifier’s knowledge and
belief.

(1) Identifying information for
domestic producer. The certification
must include the following identifying
information related to the domestic
producer:

(i) The name of the domestic producer
and any name qualifier, if applicable
(for example, any other name under
which the domestic producer does
business or is also known);

(ii) The address of the domestic
producer (if a post office box, the

secondary street address must also be
included);

(iii) The Internal Revenue Service
(IRS) number (with suffix) of the
domestic producer, employer
identification number, or social security
number, as applicable;

(iv) The specific business organization
of the domestic producer (corporation,
partnership, sole proprietorship);

(v) The name(s) of any individual(s)
designated by the domestic producer as
the contact person(s) concerning the
certification, together with the phone
number(s) and/or facsimile transmission
number(s) and electronic mail (email)
address(es) for the person(s); and

(vi) The Transit Routing Identification
Number of the financial institution and
applicable Bank Account Number for
the domestic producer (if disbursement
is sought via electronic payment).

(2) Amount of claim. In calculating
the amount of the distribution being
claimed as an offset, the certification
must enumerate the following:

(i) The total amount of qualifying
expenditures currently and previously
certified by the domestic producer, and
the amount certified by category (see
§159.61(c)(1)-(10));

(ii) The total amount of those
expenditures which have been the
subject of any prior distribution under
section 754, Tariff Act of 1930, as
amended (19 U.S.C. 1675c); and

(iii) The net amount for new and
remaining qualifying expenditures being
claimed in the current certification (the
total amount currently and previously
certified as noted in paragraph (b)(2)(i)
of this section minus the total amount
the subject of any prior distribution as
noted in paragraph (b)(2)(ii) of this
section).

(3) Statement of eligibility to receive
distribution. The certification must
contain a statement that the domestic
producer desires to receive a
distribution and is eligible to receive the
distribution as an affected domestic
producer. The domestic producer must
affirm that the net amount certified for
distribution does not encompass any
qualifying expenditures for which
distribution has previously been made
(see paragraphs (b)(2)(ii) and (b)(2)(iii)
of this section). Further, the statement
must include information as to whether
the domestic producer remains in
operation and continues to produce the
product covered by the particular order
or finding under which the distribution
is sought (see § 159.61(b)(1)). In
addition, the domestic producer must
state whether it has been acquired by a
company or business that is related to
a company, within the meaning of
§159.61(b)(2)(i)(A)—(C), that opposed

the antidumping or countervailing duty
investigation that resulted in the order
or finding under which the distribution
is sought.

(c) Review and correction of
certification. A certification that is
submitted in response to a notice of
distribution and received within 60
days after the date of publication of the
notice in the Federal Register may be
reviewed before acceptance to ensure
that all informational requirements are
complied with and that any amounts set
forth in the certification for current and
prior qualifying expenditures, including
the amount claimed for distribution,
appear to be correct (see paragraph
(b)(2) of this section). A certification
that is found to be incorrect or
incomplete will be returned to the
domestic producer. It is the sole
responsibility of the domestic producer
to ensure that the certification is correct,
complete and satisfactory so as to
demonstrate the entitlement of the
domestic producer to the distribution
requested. Failure to ensure that
certification is correct, complete and
satisfactory within 60 days after the date
of publication of the notice of
distribution in the Federal Register will
result in the domestic producer not
receiving a distribution.

(d) Verification of certification;
supporting records. Customs reserves
the right to determine whether
certifications will be verified through
audit or otherwise. Because
certifications may be subject to
verification, parties are required to
maintain records supporting their
claims for a period of three years after
the filing of the certification.

§159.64 Distribution of offset.

(a) The creation of Special Accounts
and Clearing Accounts.

(1) Special Accounts. As directed in
the legislation (19 U.S.C. 1675c(e)),
Customs will establish Special Accounts
for each antidumping duty order or
finding or countervailing duty order,
into which funds will be transferred as
set out in paragraph (b) of this section.
All distributions to affected domestic
producers will be made from the Special
Accounts.

(2) Clearing Accounts. In order to
properly manage and account for
dumping and subsidy offsets, as well as
any requisite refunds to importers,
Customs will also establish Clearing
Accounts. All estimated antidumping
and countervailing duties received
pursuant to an antidumping or
countervailing order or finding in effect
on January 1, 1999, or thereafter, will be
deposited into a Clearing Account.
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(b) Distribution of assessed duties
received from the Special Accounts;
refunds resulting from reliquidation or
court action; and overpayments to
affected domestic producers.

(1) Distribution of assessed duties
received from the Special Accounts.

(i) No later than 60 days after the end
of a fiscal year, Customs will distribute
the assessed duties transferred from the
Clearing Accounts and received into the
Special Accounts for purposes of
distribution. The amount distributed
shall be referred to as the dumping and
subsidy offset;

(ii) Transfers from the Clearing
Accounts to the Special Accounts will
be made by Customs throughout the
fiscal year. Transfers will occur between
a Clearing Account and a Special Fund
Account when an entry upon which
antidumping or countervailing duties
are owed is properly liquidated
pursuant to an order, finding or receipt
of liquidation instructions;

(ii1) The amount transferred at
liquidation to the Special Account will
be dependent upon the amount actually
collected on the entry and in the
Clearing Account. Following
liquidation, additional transfers will be
made on the liquidated entry to the
corresponding Special Account, as
additional antidumping or
countervailing duties owing are
collected.

(2) Refunds resulting from
reliquidation or court action. If any of
the underlying entries composing a
prior distribution should reliquidate for
a refund, such refund will be recovered,
to the extent possible, from the
corresponding Clearing Account and/or
Special Account balances available for
refund or distribution. Similarly,
refunds to importers resulting from any
court action involving those entries will
also be recovered, to the extent possible,
from corresponding Clearing Account
and/or Special Account balances
available for refund or distribution.

(3) Overpayments to affected domestic
producers. Overpayments to affected
domestic producers resulting from
subsequent reliquidations and/or court
actions and determined by Customs to
be not otherwise recoverable from the
corresponding Clearing Account or
Special Account as set out in paragraph
(b)(2) of this section will be collected
from the affected domestic producers.
The amount of each affected domestic
producer’s bill will be directly
proportional to the total dumping and
subsidy offset amounts that that affected
domestic producer previously received
under the related Special Account. All
available collection methods will be
used by Customs to collect outstanding

bills, including but not limited to,
administrative offset. Interest will begin
to accrue on unpaid bills 30 days from
the bill date.

(c) Payment of certified claims.

(1) If the total amount of the certified
net claims filed by affected domestic
producers does not exceed the amount
of the offset available for distribution in
the corresponding Special Account, the
certified net claim for each affected
domestic producer will be paid in full.
Any balance that remains in a Special
Account after an annual distribution has
occurred will be transferred back into
the appropriate Clearing Account.
Funds transferred back to the
appropriate Clearing Account will not
be available for future distributions to
affected domestic producers. Rather,
those amounts will be available to
Customs to pay refunds owed to
importers due to reliquidations and/or
court action. Funds transferred back to
the Clearing Account and not paid out
to importers will be transferred to the
General Fund when the corresponding
Special Account is terminated in
accordance with paragraph (d) of this
section.

(2) If the certified net claims exceed
the dumping and subsidy offset amount
available in the corresponding Special
Account, such offset will be made on a
pro rata basis based on each affected
domestic producer’s total certified
claim.

(3) In any case where the distribution
is not for the entire certified qualifying
expenditure submitted by an affected
domestic producer, the Customs Service
will, at the time of payment, provide a
written notification explaining the
reason for the entire amount not being
paid. If the affected domestic producer
believes that the reduction was the
result of clerical error or mistake by
Customs, it must file a request for
reconsideration within 10 business days
to the address given in the notification.
After considering the matter, the
Customs Service will notify the party
requesting reconsideration of its
decision. However, any adjustments
will be made only from funds remaining
in the account for that case in the
current or future fiscal years, but will be
paid prior to any future distributions.

(d) Final distribution and termination
of the Special Account.

(1) A Special Account will be
terminated and a final distribution will
occur when:

(i) The order or finding with respect
to which the account was established
has terminated; and

(ii) All entries relating to the order or
finding are liquidated, all outstanding
amounts collected or properly

accounted for by Customs, all related
protests, petitions, and court actions
fully concluded, and all refunds due to
importers on the underlying entries are
paid in full.

(2) Once the requisite requirements
set out in paragraph (d)(1) of this section
have been met, notice of a final
distribution will be issued pursuant to
§159.62.

(3) Amounts not timely claimed under
the notice of final distribution will be
permanently deposited into the General
Fund of the Treasury.

(e) Interest on Special Accounts and
Clearing Accounts. In accordance with
Federal appropriations law, and
Treasury guid